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NOTI CE 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed. 

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s case began wi t h t he 

mur der  of  Lee Weddl e i n hi s apar t ment  on a spr i ng day i n 2005.   

A subsequent  pol i ce i nvest i gat i on r esul t ed i n char ges agai nst  

t he pet i t i oner  i n t hi s case,  Tr amel l  E.  St ar ks,  f or  f i r st - degr ee 

i nt ent i onal  homi ci de as a par t y  t o a cr i me and possessi on of  a 

f i r ear m by a f el on.   Fol l owi ng a j ur y t r i al ,  he was convi ct ed of  

t he l esser - i ncl uded of f ense of  r eckl ess homi ci de and t he f el on-

i n- possessi on of  a f i r ear m char ge. 1  On di r ect  appeal ,  St ar ks ' s 

                                                 
1 The Honor abl e Wi l l i am W.  Br ash,  I I I ,  pr esi di ng.    
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convi ct i ons wer e af f i r med.   St at e v.  St ar ks,  No.  2008AP790- CR,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Dec.  23,  2008)  ( St ar ks I ) .  

¶2 Subsequent l y,  St ar ks f i l ed a mot i on pur suant  t o Wi s.  

St at .  § 974. 062 ( 2011- 12) 3 wi t h t he c i r cui t  cour t , 4 al l egi ng t hat  

t he at t or ney who handl ed hi s appeal  was i nef f ect i ve f or  f ai l i ng 

t o r ai se i nef f ect i ve assi st ance of  t r i al  counsel  c l ai ms.   The 

ci r cui t  cour t  di smi ssed t hi s mot i on f or  exceedi ng t he l ocal  r ul e 

on page l engt h l i mi t .   Two days l at er ,  St ar ks f i l ed a mot i on 

wi t h t he c i r cui t  cour t  t o vacat e hi s assessed DNA sur char ge 

pur suant  t o St at e v.  Cher r y,  2008 WI  App 80,  312 Wi s.  2d 203,  

752 N. W. 2d 393 ( hencef or t h " Cher r y mot i on" ) .   Thi s mot i on was 

deni ed as unt i mel y.   St ar ks t hen r ef i l ed hi s or i gi nal  § 974. 06 

mot i on wi t h t he c i r cui t  cour t ,  t hi s t i me wi t hi n t he page l i mi t  

r equi r ement .   The ci r cui t  cour t  r ej ect ed St ar ks' s mot i on on t he 

mer i t s and deni ed hi s r equest  f or  an evi dent i ar y hear i ng,  

f i ndi ng t hat  he had not  set  f or t h a v i abl e c l ai m f or  r el i ef .  

¶3 The cour t  of  appeal s af f i r med t he ci r cui t  cour t ,  

al t hough on di f f er ent  gr ounds.   St at e v.  St ar ks,  No.  2010AP425,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  June 14,  2011)  ( St ar ks I I ) .   

I t  hel d t hat  St ar ks ' s second Wi s.  St at .  § 974. 06 mot i on was 

                                                 
2 Wi sconsi n St at .  § 974. 06 set s f or t h a pr ocedur e f or  a 

def endant  t o col l at er al l y at t ack hi s convi ct i on.   A col l at er al  
at t ack i s " [ a] n at t ack on a j udgment  i n a pr oceedi ng ot her  t han 
a di r ect  appeal  .  .  .  . "   Bl ack' s Law Di ct i onar y 298 ( 9t h ed.  
2009) .      

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2011- 12 ver si on.    

4 The Honor abl e Kevi n E.  Mar t ens,  pr esi di ng.  



No.  2010AP425   

 

3 
 

pr ocedur al l y bar r ed because St ar ks coul d have,  but  di d not ,  

r ai se hi s i nef f ect i ve assi st ance of  counsel  ar gument s i n hi s 

Cher r y mot i on.   St ar ks I I ,  No.  2010AP425,  ¶6.      

¶4 At  t he out set  we not e t hat  t her e i s a pr ocedur al  

pr obl em i n t hi s case.   St ar ks ' s Wi s.  St at .  § 974. 06 mot i on,  

whi ch was f i l ed wi t h t he c i r cui t  cour t ,  al l eged i nef f ect i ve 

assi st ance of  post convi ct i on counsel .   However ,  t he at t or ney who 

r epr esent ed hi m af t er  hi s convi ct i on di d not  f i l e any 

post convi ct i on mot i ons and i nst ead pur sued a di r ect  appeal .   He 

was t hus not  St ar ks' s post convi ct i on counsel  but  was r at her  hi s  

appel l at e counsel .   Thi s i s s i gni f i cant  because cl ai ms of  

i nef f ect i ve assi st ance of  appel l at e counsel  must  be f i l ed i n t he 

f or m of  a pet i t i on f or  a wr i t  of  habeas cor pus wi t h t he cour t  of  

appeal s.   St at e v.  Kni ght ,  168 Wi s.  2d 509,  520,  484 N. W. 2d 540 

( 1992) .   By br i ngi ng hi s c l ai m i n t he c i r cui t  cour t ,  St ar ks 

pur sued hi s case i n t he wr ong f or um.   However ,  because t he 

er r oneous f i l i ng depr i ved t he ci r cui t  cour t  of  compet ency r at her  

t han j ur i sdi ct i on,  our  r evi ew of  hi s case i s appr opr i at e.    

¶5 Thr ee i ssues ar e pr esent ed i n t hi s case.   The f i r st  i s  

whet her  a Cher r y mot i on t o vacat e a DNA sur char ge i s consi der ed 

a " pr i or  mot i on"  under  § 974. 06( 4) ,  such t hat  a def endant  i s 

r equi r ed t o r ai se post convi ct i on i nef f ect i ve assi st ance of  

counsel  ar gument s i n hi s Cher r y mot i on.   The second i ssue we 

addr ess i s t he appr opr i at e pl eadi ng st andar d a cour t  must  

ut i l i ze when a def endant  al l eges i n a pet i t i on f or  wr i t  of  

habeas cor pus t hat  hi s appel l at e counsel  was i nef f ect i ve f or  

f ai l i ng t o r ai se cer t ai n ar gument s.   Fi nal l y,  we must  det er mi ne 
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whet her  St ar ks r ecei ved i nef f ect i ve assi st ance of  appel l at e 

counsel .    

¶6 Wi t h r espect  t o t he Cher r y mot i on i ssue,  we hol d t hat  

because sent ence modi f i cat i on i s a di st i nct  pr ocedur e f r om Wi s.  

St at .  § 974. 06 mot i ons,  a def endant  i s not  r equi r ed t o shoehor n 

i nef f ect i ve assi st ance of  post convi ct i on counsel  ar gument s i nt o 

a Cher r y mot i on.   As t o t he second i ssue,  t he pr oper  pl eadi ng 

st andar d,  we hol d t hat  a def endant  who ar gues i n a habeas 

pet i t i on t hat  he r ecei ved i nef f ect i ve assi st ance of  appel l at e 

counsel  because cer t ai n ar gument s wer e not  r ai sed must  

demonst r at e t hat  t he c l ai ms he bel i eves shoul d have been r ai sed 

on appeal  wer e " c l ear l y st r onger "  t han t he cl ai ms t hat  wer e 

r ai sed.   On t he t hi r d and f i nal  quest i on of  whet her  St ar ks 

r ecei ved i nef f ect i ve assi st ance of  appel l at e counsel ,  we hol d 

t hat  because t he ar gument s St ar ks bel i eves shoul d have been 

r ai sed wer e not  c l ear l y st r onger  t han t he ar gument s t hat  wer e 

r ai sed i n hi s appeal ,  St ar ks ' s appel l at e at t or ney was not  

i nef f ect i ve.   We t her ef or e af f i r m t he cour t  of  appeal s.            

I .  FACTUAL BACKGROUND 

¶7 On t he af t er noon of  Mar ch 31,  2005,  Mi l waukee pol i ce 

of f i cer s wer e di spat ched t o Lee Weddl e' s dupl ex apar t ment  af t er  

a man i n t he upper  uni t  cal l ed 911 t o r epor t  t hat  he hear d a 

f i ght  i n t he apar t ment  beneat h hi m f ol l owed by sever al  gunshot s. 5  

When pol i ce ar r i ved,  t hey f ound Weddl e l y i ng f ace down i n a pool  

of  bl ood.   He was pr onounced dead shor t l y t her eaf t er .    
                                                 

5 The f act s l eadi ng up t o St ar ks' s t r i al  ar e t aken f r om t he 
cr i mi nal  compl ai nt  and ar e not  cont est ed.    
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¶8 Fi ve days af t er  t he shoot i ng,  pol i ce r ecei ved an 

anonymous t i p t hat  St ar ks was t he ki l l er ,  and t hat  Ant won 

Nel l um,  Wayne Roger s,  and ot her  uni dent i f i ed peopl e wer e pr esent  

dur i ng t he shoot i ng.   The Mi l waukee Pol i ce Depar t ment  not i f i ed 

i t s of f i cer s on Apr i l  15,  2005 t hat  St ar ks was a suspect  i n 

Weddl e' s mur der .   On Apr i l  20,  Nel l um was ar r est ed f or  a 

domest i c v i ol ence mat t er  and a par ol e v i ol at i on.   When 

quest i oned about  Weddl e' s mur der ,  Nel l um answer ed t hat  he coul d 

not  di scl ose what  had occur r ed because pol i ce coul d not  

guar ant ee hi s saf et y and t hat  of  hi s f ami l y.    

¶9 St ar ks vol unt ar i l y  spoke wi t h pol i ce on Apr i l  21,  but  

deni ed knowi ng Weddl e,  Nel l um,  or  Roger s,  or  anyt hi ng about  t he 

mur der .   Nel l um was t hen i nt er vi ewed a second t i me on Apr i l  22.   

Thi s t i me he t ol d t he det ect i ves t hat  he had not  been candi d 

dur i ng hi s f i r st  i nt er vi ew about  what  occur r ed on Mar ch 31 

because he was af r ai d of  St ar ks.   Dur i ng t he second i nt er vi ew 

Nel l um sai d t hat  he wi t nessed a f i ght  bet ween St ar ks and Weddl e 

and t hat  he l ef t  because he t hought  t hat  St ar ks " was goi ng t o do 

somet hi ng r eal  cr azy. "   Nel l um sai d t hat  as he was r unni ng out  

of  t he apar t ment ,  he hear d f our  or  f i ve gunshot s.    

¶10 Nel l um was r el eased f r om cust ody on Jul y 7,  2005,  and 

f ound mur der ed i n hi s car  t hr ee weeks l at er ,  hi s vehi c l e r i ddl ed 

wi t h t wo dozen bul l et  hol es.    

¶11 Roger s was ar r est ed on a dr ug of f ense and br ought  i nt o 

cust ody i n August  2005.   He was asked about  Weddl e' s mur der  and 

opi ned,  " ya' l l  al r eady know who ki l l ed hi m, "  al t hough he cl ai med 

he was asl eep i n t he apar t ment  when t he shot s  wer e f i r ed and 
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t hus di d not  see t he shoot i ng.   Dur i ng a l at er  i nt er vi ew,  

however ,  hi s st or y changed.   At  t hat  second i nt er vi ew,  Roger s 

not ed t hat  Weddl e was hi s best  f r i end and t hat  he want ed t o 

" come cl ean"  now t hat  he was no l onger  scar ed of  what  St ar ks 

woul d do t o hi m i f  he t ol d t he t r ut h.   Accor di ng t o Roger s,  

St ar ks was at  t he apar t ment  compl ai ni ng t o ever yone pr esent  

about  comment s Weddl e had made r egar di ng St ar ks' s gi r l f r i end.   

When Weddl e ar r i ved,  a conf r ont at i on bet ween St ar ks and Weddl e 

ensued.   St ar ks t hr ew t he f i r st  punch,  but  Weddl e f ought  back.   

Af t er  Weddl e pul l ed out  a c l ump of  St ar ks ' s hai r ,  St ar ks accused 

hi m of  " f i ght [ i ng]  di r t y. "   St ar ks was t hen handed a gun by 

Mar i o Mi l l s ,  t ur ned ar ound,  and shot  Weddl e t wo t i mes.   Bef or e 

Roger s r an out  of  t he apar t ment ,  he hear d Weddl e say,  " man,  you 

ki l l ed me. "   Roger s t hen hear d t hr ee or  f our  mor e shot s as he 

was l eavi ng t he apar t ment .   Lat er  t hat  day,  Roger s cal l ed Mi l l s  

t o ask i f  Weddl e was al l  r i ght .   St ar ks,  who was wi t h Mi l l s ,  got  

on t he phone and sai d,  " F- - -  [ Weddl e] . "    

¶12 St ar ks and Mi l l s  wer e ar r est ed and bot h char ged wi t h 

f i r st - degr ee i nt ent i onal  homi ci de as a par t y t o a cr i me and 

possessi on of  a f i r ear m by a f el on.   Pur suant  t o a pl ea 

agr eement ,  Mi l l s  admi t t ed t o t he cr i me of  f ur ni shi ng a f i r ear m 

t o a f el on.   St ar ks,  however ,  pl ed not  gui l t y as t o bot h count s 

and t he case was t r i ed t o a j ur y i n December  2006.   The St at e 

r el i ed on t he eyewi t ness account s of  t hr ee men who wer e pr esent  

when t he shoot i ng occur r ed:  Roger s,  Devi n War d,  and Car vi us 

Wi l l i ams.   Roger s gave t he same account  of  t he mur der  at  t r i al  

as he di d t o pol i ce i nvest i gat or s dur i ng hi s second i nt er vi ew.   
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War d and Wi l l i ams pr ovi ded t est i mony ver y s i mi l ar  t o Roger s ' ,  

al t hough War d r el at ed t hat  he l ef t  t he apar t ment  dur i ng t he 

f i ght  and was wal ki ng t owar ds hi s car  when he hear d shot s f i r ed.    

¶13 The St at e al so cal l ed St ar ks' s cousi n,  Tr ent on Gr ay,  

t o t he wi t ness st and.   Gr ay t est i f i ed t hat  on t he day of  

Weddl e' s mur der  St ar ks cal l ed hi m " i n a st at e of  di st r ess. "   As 

Gr ay r ecount ed,  " he was aski ng me i f  he can go t o a pl ace t hat  I  

had been pr evi ousl y i n my l i f e up i n Nor t h Dakot a,  woul d he be 

abl e t o t ake r ef uge f or  some t hi ngs t hat  he bel i eve[ d]  he had 

done. "   When Gr ay asked St ar ks what  was goi ng on,  he sai d,  " I  

don' t  know,  cuz,  I  t hi nk I  j ust  mur der ed somebody. "   Gr ay al so 

t est i f i ed t hat  i n a l at er  conver sat i on bet ween t he t wo about  t he 

mur der ,  St ar ks t ol d hi m about  t he f i ght  and t hat  Mi l l s  pr ovi ded 

t he gun t o St ar ks.   Gr ay f ur t her  t est i f i ed t hat  St ar ks want ed t o 

k i l l  Wi l l i ams because St ar ks bel i eved t hat  Wi l l i ams " was t el l i ng 

on hi m about  t he mur der "  at  a f uner al .    

¶14 The j ur y convi ct ed St ar ks of  t he l esser - i ncl uded 

of f ense of  f i r st - degr ee r eckl ess homi ci de and al so t he f el on- i n-

possessi on of  a f i r ear m char ge.   He was sent enced t o a t ot al  of  

36 year s i n pr i son f ol l owed by 19 year s of  ext ended super vi s i on.    

I I .  PROCEDURAL HI STORY 

A.  St ar ks' s Di r ect  Appeal  

¶15 Fol l owi ng hi s convi ct i ons,  t he Publ i c Def ender ' s 

Of f i ce appoi nt ed a new at t or ney,  Rober t  Kagen,  t o r epr esent  

St ar ks i n hi s post convi ct i on mat t er s.   Kagen di d not  f i l e any 

post convi ct i on mot i ons wi t h t he c i r cui t  cour t  and i nst ead 

pur sued a di r ect  appeal  at  t he cour t  of  appeal s ,  i n whi ch he 
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r ai sed f our  ar gument s:  ( 1)  t he ci r cui t  cour t  shoul d have gr ant ed 

St ar ks' s r equest  f or  t he l esser - i ncl uded of f ense i nst r uct i on on 

second- degr ee r eckl ess homi ci de;  ( 2)  a mi st r i al  shoul d have been 

decl ar ed when a wi t ness sequest r at i on or der  was vi ol at ed;  ( 3)  

t he c i r cui t  cour t  er r ed i n not  di smi ssi ng t he case based on t he 

pr osecut i on' s f ai l ur e t o t ur n over  i nf or mat i on r el at i ng t o t he 

i dent i t y of  " Junebug; "  and ( 4)  t he evi dence was i nconsi st ent  and 

t her ef or e i nsuf f i c i ent  t o suppor t  t he ver di ct .   I n an 

unpubl i shed opi ni on,  t he cour t  of  appeal s r ej ect ed each of  

St ar ks ' s ar gument s and af f i r med hi s convi ct i ons.   St ar ks I ,  No.  

2008AP790- CR.  

¶16 On t he i ssue of  t he j ur y i nst r uct i on,  St ar ks ar gued 

t hat  he was ent i t l ed t o an i nst r uct i on on second- degr ee r eckl ess 

homi ci de.   As St ar ks poi nt ed out ,  t he onl y di f f er ence bet ween 

f i r st -  and second- degr ee r eckl ess homi ci de i s t hat  t he f or mer  

r equi r es pr oof  of  t he addi t i onal  el ement  of  " ut t er  di sr egar d f or  

human l i f e. "   Compar e Wi s.  St at .  § 940. 02 wi t h Wi s.  St at .  

§ 940. 06.   St ar ks cont ended t hat  because he shot  Weddl e bel ow 

t he wai st  and expr essed di st r ess when he l ear ned Weddl e di ed,  he 

showed at  l east  some r egar d f or  Weddl e' s l i f e.   St ar ks I ,  No.  

2008AP790- CR,  ¶13.   As St ar ks f l ed f r om t he apar t ment  wi t hout  

t r y i ng t o hel p Weddl e or  cal l i ng 911,  however ,  t he cour t  of  

appeal s hel d t hat  St ar ks showed " a compl et e l ack of  concer n f or  

Weddl e' s l i f e, "  and t hus was not  ent i t l ed t o a j ur y i nst r uct i on 

on second- degr ee r eckl ess homi ci de.   I d. ,  ¶15.   

¶17 The cour t  of  appeal s al so r ej ect ed St ar ks' s c l ai m t hat  

a mi st r i al  shoul d have been gr ant ed when Gr ay and Roger s wer e 



No.  2010AP425   

 

9 
 

acci dent l y t r anspor t ed t o t he cour t house i n t he same sher i f f ' s  

van,  i n v i ol at i on of  a sequest r at i on or der .   When St ar ks made 

t hi s mot i on dur i ng hi s t r i al ,  t he c i r cui t  cour t  f ound t hat  Gr ay 

and Roger s had not  di scussed t he subst ance of  t hei r  t est i mony 

and t hus deni ed hi s r equest  f or  a mi st r i al .   The cour t  of  

appeal s af f i r med t he ci r cui t  cour t ' s  f i ndi ngs,  and hel d t hat  t he 

c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on i n 

denyi ng St ar ks' s mot i on f or  a mi st r i al .   I d. ,  ¶22.    

¶18 The t hi r d i ssue St ar ks r ai sed was t hat  t he c i r cui t  

cour t  shoul d have decl ar ed a mi st r i al  because t he pr osecut i on 

f ai l ed t o di scl ose " Junebug' s"  i dent i t y.   Junebug was t he owner  

of  t he cel l  phone t hat  Gr ay used when he spoke t o St ar ks on t he 

day of  t he mur der .   I n August  2006,  near l y t hr ee mont hs bef or e 

t r i al ,  St ar ks asked t he St at e t o t ur n over  t he i dent i t y of  

Junebug so t hat  t he def ense coul d exami ne whet her  any cal l s wer e 

made bet ween Junebug' s phone and St ar ks.   The St at e t ur ned over  

Gr ay' s cel l  phone di r ect or y,  whi ch i ncl uded Junebug' s number .   

The pr osecut i on submi t t ed,  t hough,  t hat  i t  di d not  know 

Junebug' s i dent i t y.   At  t r i al ,  Gr ay unexpect edl y r eveal ed 

" Junebug"  t o be " Ray Gi l l . "   St ar ks moved f or  a mi st r i al  on t he 

gr ounds t hat ,  because f eder al  agent s di scover ed Junebug' s 

i dent i t y i n Sept ember  2006 ( mor e t han t wo mont hs bef or e St ar ks' s 

t r i al ) ,  t hat  knowl edge was i mput ed t o t he St at e such t hat  i t  had 

a dut y t o t ur n over  t he i nf or mat i on.   The ci r cui t  cour t  f ound 

t hat ,  i n addi t i on t o pr ovi di ng Junebug' s phone number ,  t he St at e 

al so gave t he def ense document s whi ch showed t hat  t he same phone 

number  was r egi st er ed t o Gi l l ,  but  appar ent l y nei t her  t he 



No.  2010AP425   

 

10 
 

def ense nor  t he pr osecut i on pi eced t he i nf or mat i on t oget her  t o 

deduce t hat  Junebug was Gi l l .   As St ar ks possessed t he same 

i nf or mat i on as t he St at e,  t he ci r cui t  cour t  deni ed t he mot i on 

f or  a mi st r i al .   The cour t  of  appeal s accept ed t hi s f act ual  

f i ndi ng and concl uded t hat  t he c i r cui t  cour t  was wi t hi n i t s 

di scr et i on t o deny St ar ks' s mot i on.   I d. ,  ¶29.   

¶19 St ar ks' s f i nal  ar gument  on di r ect  appeal  was t hat  t he 

evi dence was i nsuf f i c i ent  t o suppor t  hi s convi ct i ons because of  

i nconsi st enci es i n t he t est i mony of  var i ous wi t nesses.   For  

exampl e,  St ar ks al l eged t hat  some of  t he wi t nesses who wer e i n 

t he apar t ment  at  t he t i me of  t he shoot i ng gave conf l i c t i ng 

account s as t o who l ef t  f i r st ,  whet her  peopl e l ef t  bef or e or  

af t er  t he shoot i ng,  and whet her  Weddl e was shot  i n t he l i v i ng 

r oom or  t he k i t chen.   I d. ,  ¶30.   I n r evi ewi ng t he r ecor d,  t he 

cour t  of  appeal s  concl uded t hat  " t he j ur y coul d r easonabl y f i nd 

St ar ks gui l t y based on t he evi dence pr esent ed. "   I d.   The cour t  

not ed t hat  eyewi t ness t est i mony of t en pr oduces some 

i nconsi st enci es and t hat  i n any event ,  " [ t ] he St at e' s case was 

st r ong. "   I d. ,  ¶31.  

¶20 Af t er  t he cour t  of  appeal s af f i r med St ar ks' s j udgment  

of  convi ct i on,  t hi s cour t  deni ed hi s pet i t i on f or  r evi ew.  

B.  St ar ks ' s Wi s.  St at .  § 974. 06 and Cher r y Mot i ons 

¶21 On December  17,  2009,  St ar ks,  act i ng pr o se,  f i l ed a 

Wi s.  St at .  § 974. 06 mot i on wi t h t he c i r cui t  cour t .   St ar ks 

al l eged t hat  Kagen was i nef f ect i ve f or  f ai l i ng t o r ai se numer ous 

cl ai ms of  i nef f ect i ve assi st ance of  t r i al  counsel  and t hat ,  

consequent l y,  he was ent i t l ed t o an evi dent i ar y hear i ng on hi s 
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c l ai ms.   The ci r cui t  cour t  di smi ssed t he mot i on on Januar y 4,  

2010,  because i t  exceeded t he Mi l waukee Count y Ci r cui t  Cour t  

l ocal  r ul e on page l engt h l i mi t .   Two days l at er ,  on Januar y 6,  

2010,  St ar ks f i l ed a Cher r y mot i on t o vacat e hi s DNA sur char ge. 6  

Thi s mot i on was deni ed on t he gr ounds t hat  a mot i on t o modi f y a 

sent ence must  be br ought  wi t hi n 90 days af t er  a sent ence i s 

i mposed. 7  See Wi s.  St at .  § 973. 19( 1) ( a) .   Fol l owi ng t he 

di smi ssal  of  hi s Cher r y mot i on,  St ar ks r ef i l ed hi s § 974. 06 

mot i on on Januar y 19,  2010,  t hi s t i me wi t hi n t he l ocal  page 

l i mi t  st r i ct ur e.    

¶22 The ci r cui t  cour t  deni ed St ar ks' s Wi s.  St at .  § 974. 06 

mot i on on t he mer i t s as " not  set [ t i ng]  f or t h a v i abl e c l ai m f or  

r el i ef  wi t h r egar ds t o t r i al  counsel ' s per f or mance. "   I n 

r eachi ng t hat  r esul t ,  t he cour t  addr essed each of  St ar ks ' s  

                                                 
6 Al l  def endant s convi ct ed of  a f el ony ar e r equi r ed t o 

pr ovi de a DNA sampl e t o t he St at e Cr i me Labor at or y.   St at e v.  
Zi l l er ,  2011 WI  App 164,  ¶9,  338 Wi s.  2d 151,  807 N. W. 2d 241,  
r evi ew deni ed,  2012 WI  45,  340 Wi s.  2d 544,  811 N. W. 2d 820.  
Unl ess t he f el ony i s sexual  assaul t ,  t he c i r cui t  cour t  has 
di scr et i on i n deci di ng whet her  t o i mpose a $250 DNA sur char ge on 
t he def endant .   I d.   I n St at e v .  Cher r y,  2008 WI  App 80,  ¶10,  
312 Wi s.  2d 203,  752 N. W. 2d 393,  t he cour t  of  appeal s hel d t hat  
a c i r cui t  cour t  " must  do somet hi ng mor e t han st at [ e]  i t  i s  
i mposi ng t he DNA sur char ge si mpl y because i t  can. "   At  t he ver y 
l east ,  a c i r cui t  cour t  must  demonst r at e t hat  i t  went  t hr ough a 
r at i onal  deci s i on- maki ng pr ocess.   I d. ,  ¶¶10- 11.   A mot i on 
chal l engi ng t he ci r cui t  cour t ' s  di scr et i on i n i mposi ng a DNA 
sur char ge i s t hus known as a " Cher r y mot i on. "          

7 I t  appear s f r om t he r ecor d t hat  St ar ks was chal l engi ng a 
DNA sur char ge t hat  was i mposed i n 2001 as t he r esul t  of  a 
pr evi ous convi ct i on.   The speci f i cs of  t hat  convi ct i on ar e not  
ger mane t o t he pr esent  di sput e.      
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c l ai ms i ndi v i dual l y. 8  Fi r st ,  t he c i r cui t  cour t  deal t  wi t h 

St ar ks' s cont ent i on t hat  Kagen shoul d have r ai sed t r i al  

counsel ' s f ai l ur e t o i nvest i gat e Junebug' s i dent i t y and phone 

r ecor ds.   I n hi s mot i on,  St ar ks aver r ed t hat  i f  t r i al  counsel  

had done so,  he woul d have f ound t hat  St ar ks and Gr ay di d not ——

cont r ar y t o Gr ay' s t est i mony——speak on Junebug' s phone on Mar ch 

31,  2005.  The ci r cui t  cour t  f ound t hat  St ar ks ' s asser t i ons wer e 

whol l y concl usor y,  as he di d not  submi t  any phone r ecor ds t o 

subst ant i at e hi s c l ai m.   St ar ks next  aver r ed t hat  hi s t r i al  

counsel  shoul d have i nt er vi ewed Di on Ander son,  whom St ar ks says 

was i n t he same sher i f f ' s  van as Gr ay and Roger s and al l egedl y  

hear d t hem conspi r i ng t o i nf l uence each ot her ' s t est i mony.   The 

cour t  f ound t hat  t hi s c l ai m t oo was f act ual l y unsuppor t ed and 

concl usor y.    

¶23 St ar ks' s t hi r d asser t i on was t hat  hi s t r i al  counsel  

shoul d have cal l ed St anl ey Dani el s ( hi s f at her )  and Mar y 

McCul l um ( hi s gr andmot her )  as wi t nesses.   Bot h of  t hem submi t t ed 

af f i davi t s at t ached t o t he Wi s.  St at .  § 974. 06 mot i on sayi ng 

t hat  t hey wer e at  t he f uner al  wher e St ar ks al l egedl y t ol d Gr ay 

t hat  he want ed t o k i l l  Wi l l i ams because St ar ks bel i eved t hat  

Wi l l i ams " was t el l i ng on hi m about  t he mur der . "   I n t hei r  

af f i davi t s,  Dani el s and McCul l um swor e t hat  t hey di d not  see 

Gr ay and St ar ks engaged i n conver sat i on on t hat  day.   The 

                                                 
8 I n hi s Wi s.  St at .  § 974. 06 mot i on,  St ar ks al l eged si x 

i nst ances of  i nef f ect i ve assi st ance of  t r i al  counsel  t hat  Kagen 
shoul d have r ai sed.   Bef or e t hi s cour t ,  St ar ks r ai ses onl y f our  
of  t hose or i gi nal  c l ai ms.  We t her ef or e wi l l  not  r evi ew t he t wo 
cl ai ms t hat  wer e dr opped.   
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c i r cui t  hel d t hat  even i f  t hey t est i f i ed t o t hat  ef f ect ,  t her e 

was not  a " r easonabl e pr obabi l i t y"  of  a di f f er ent  out come at  

t r i al ,  and St ar ks t her ef or e coul d not  sat i sf y t he pr ej udi ce 

pr ong of  hi s i nef f ect i veness cl ai m.    

¶24 Fi nal l y,  St ar ks ar gued t hat  hi s t r i al  counsel  shoul d 

have cal l ed Mi l l s  as a wi t ness,  as he swor e i n anot her  af f i davi t  

at t ached t o t he mot i on t hat  he di d not  see St ar ks shoot  Weddl e 

and t hat  Roger s was t he onl y one at  t he apar t ment  wi t h a gun.   

The ci r cui t  cour t  f ound t hi s c l ai m " specul at i ve, "  and not ed t hat  

Mi l l s  ( or i gi nal l y St ar ks' s co- def endant )  made t hi s st at ement  

onl y af t er  he pl ed no cont est  pur suant  t o a pl ea agr eement  and 

was sent enced f or  f ur ni shi ng a f i r ear m t o a f el on,  t hus 

under mi ni ng hi s cr edi bi l i t y .      

¶25 Af t er  l osi ng at  t he c i r cui t  cour t  St ar ks appeal ed.   I n 

an unpubl i shed per  cur i am opi ni on,  t he cour t  of  appeal s 

af f i r med,  al bei t  on pr ocedur al  r at her  t han subst ant i ve gr ounds.   

St ar ks I I ,  No.  2010AP425.   The cour t  decl i ned t o r each t he 

mer i t s of  St ar ks ' s appeal ,  hol di ng i nst ead t hat  hi s Wi s.  St at .  

§ 974. 06 mot i on was pr ocedur al l y  bar r ed by t hi s  cour t ' s  deci s i on 

i n St at e v.  Escal ona- Nar anj o,  185 Wi s.  2d 168,  517 N. W. 2d 157 

( 1994) ,  because St ar ks coul d have r ai sed hi s i nef f ect i ve 

assi st ance of  counsel  c l ai ms i n hi s Cher r y mot i on and f ai l ed t o 

do so.   St ar ks I I ,  No.  2010AP425,  ¶6.   Whi l e i nef f ect i ve 

assi st ance of  counsel  mi ght  expl ai n why t he i ssues i n St ar ks' s 

§ 974. 06 mot i on wer e not  r ai sed i n hi s di r ect  appeal ,  t her e was 

no expl anat i on as t o why St ar ks di d not  r ai se t hese i ssues i n 
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hi s Cher r y mot i on,  and so,  t he cour t  of  appeal s r easoned,  

St ar ks' s § 974. 06 mot i on was pr oper l y deni ed.   I d.    

¶26 We gr ant ed St ar ks' s pet i t i on f or  r evi ew.  

I I I .  STANDARD OF REVI EW  

¶27 The f i r st  quest i on we must  addr ess i s whet her  we have 

j ur i sdi ct i on.   We appl y a de novo st andar d t o such 

j ur i sdi ct i onal  quest i ons.   See,  e. g. ,  Town of  Del af i el d v.  

Wi nkel man,  2004 WI  17,  ¶14,  269 Wi s.  2d 109,  675 N. W. 2d 470.  

¶28 The next  quest i on i n t hi s case i s:  does a def endant  

who f i l es a Cher r y mot i on f or f ei t  hi s r i ght  t o l at er  f i l e a Wi s.  

St at .  § 974. 06 post convi ct i on mot i on?  Assumi ng t hat  St ar ks ' s 

§ 974. 06 mot i on was not  bar r ed by hi s ear l i er  Cher r y mot i on,  we 

t hen must  det er mi ne t he pr oper  pl eadi ng st andar d f or  a cour t  t o 

appl y when a def endant  al l eges t hat  hi s post convi ct i on counsel  

was i nef f ect i ve f or  not  r ai s i ng cer t ai n ar gument s.   These i ssues 

r equi r e us t o exami ne § 974. 06 al ong wi t h Escal ona- Nar anj o and 

i t s of f spr i ng.   The pr oper  i nt er pr et at i on of  a st at ut e and case 

l aw r ai ses quest i ons of  l aw t hat  we r evi ew de novo.   Wel i n v.  

Am.  Fami l y Mut .  I ns.  Co. ,  2006 WI  81,  ¶16,  292 Wi s.  2d 73,  717 

N. W. 2d 690.    

¶29 Last l y,  we addr ess t he mer i t s of  St ar ks ' s Si xt h 

Amendment  i nef f ect i ve assi st ance of  appel l at e counsel  c l ai m,  

i . e. ,  hi s habeas cl ai m.   Thi s al so pr esent s a mi xed quest i on of  

f act  and l aw.   Kni ght ,  168 Wi s.  2d at  514 n. 2.   The ci r cui t  

cour t ' s  f act ual  f i ndi ngs ar e gi ven def er ence,  but  whet her  t her e 

was i nef f ect i ve assi st ance of  counsel  i s  a quest i on of  l aw t hat  

we answer  i ndependent l y.   I d.    
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I V.  DI SCUSSI ON 

¶30 We f i r st  hol d t hat  St ar ks i mpr oper l y cast  hi s c l ai m of  

i nef f ect i ve assi st ance of  appel l at e counsel  as a c l ai m of  

i nef f ect i ve assi st ance of  post convi ct i on counsel .   Because a 

c l ai m of  i nef f ect i ve assi st ance of  appel l at e counsel  must  be 

f i l ed as a pet i t i on f or  a wr i t  of  habeas cor pus wi t h t he cour t  

of  appeal s,  St ar ks ' s deci s i on t o f i l e a Wi s.  St at .  § 974. 06 

mot i on wi t h t he c i r cui t  cour t  was pr ocedur al l y i ncor r ect .   

However ,  because t he mi st ake depr i ved t he ci r cui t  cour t  of  

compet ency r at her  t han j ur i sdi c t i on,  our  r evi ew of  St ar ks ' s 

c l ai m i s appr opr i at e.  

¶31 Thi s i s a pr ocedur al l y compl ex case t hat  i mpl i cat es 

t wo dense and i nt er r el at ed ar eas of  l aw.   To cl ar i f y t he 

f ol l owi ng sect i ons at  t he out set ,  f or  pur poses of  Sect i on B we 

t r eat  St ar ks ' s act i on as a Wi s.  St at .  § 974. 06 mot i on al l egi ng 

i nef f ect i ve assi st ance of  post convi ct i on counsel ,  because t hat  

i s what  he st y l ed i t  as and because t hat  i s t he onl y way we can 

cl ar i f y t he i mpor t ant  i ssue pr esent ed r egar di ng t he r el at i onshi p 

bet ween Cher r y mot i ons and § 974. 06 mot i ons.   However ,  f or  t he 

di scussi on of  i nef f ect i ve assi st ance of  appel l at e counsel  i n 

Sect i ons C and D,  we t r eat  St ar ks ' s act i on as a pet i t i on f or  a 

wr i t  of  habeas cor pus f i l ed wi t h t he cour t  of  appeal s i n t he 

f i r st  i nst ance and al l egi ng i nef f ect i ve assi st ance of  appel l at e 

counsel .   We do so because gi ven t he ar gument s i n hi s c l ai m t hat  

i s what  he shoul d have f i l ed,  as he was chal l engi ng appel l at e 

and not  post convi ct i on counsel .   We expl ai n t hi s i n gr eat er  

det ai l  bel ow.   Addi t i onal l y,  t r eat i ng i t  as a habeas cl ai m f or  
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i nef f ect i ve assi st ance of  appel l at e counsel  i s  t he onl y way we 

can cl ar i f y t he i mpor t ant  i ssue pr esent ed r egar di ng t he pr oper  

st andar d t o appl y t o such cl ai ms,  and t hat  al l ows us t o di spose 

of  hi s act i on wi t hout  wast i ng unnecessar y j udi c i al  r esour ces by 

del ayi ng t he ul t i mat e r esol ut i on of  hi s c l ai m.   Thus,  our  

hol di ng i n Sect i on B appl i es t o § 974. 06 mot i ons,  whi l e our  

ar t i cul at i on of  t he pr oper  pl eadi ng st andar d and our  appl i cat i on 

of  t hat  st andar d i n Sect i ons C and D appl y t o habeas cl ai ms 

al l egi ng i nef f ect i ve assi st ance of  appel l at e counsel .   We 

under st and t hat  our  appr oach i s an unusual  one,  but  we not e t hat  

i t  i s  an unusual  case wi t h an unusual  pr ocedur al  post ur e,  and we 

t ake t he onl y appr oach t hat  al l ows us t o c l ar i f y t he di f f i cul t  

l egal  quest i ons pr esent ed whi l e di sposi ng of  t he mat t er  bef or e 

us.       

¶32 We hol d as f ol l ows:  ( 1)  f i l i ng a Cher r y mot i on does 

not  pr ocedur al l y bar  a def endant  f r om f i l i ng a f ut ur e Wi s.  St at .  

§ 974. 06 mot i on;  ( 2)  t he pr oper  pl eadi ng st andar d r equi r ed f or  a 

def endant  aver r i ng i n a habeas pet i t i on t hat  hi s appel l at e 

counsel  was i nef f ect i ve f or  not  r ai s i ng cer t ai n ar gument s on 

appeal  i s  t hat  t he unr ai sed cl ai ms wer e " c l ear l y  st r onger "  t han 

t he cl ai ms t hat  wer e r ai sed;  and ( 3)  t he c l ai ms of  i nef f ect i ve 

assi st ance of  t r i al  counsel  t hat  St ar ks bel i eves shoul d have 

been r ai sed wer e not  c l ear l y st r onger  t han t he cl ai ms t hat  wer e 

r ai sed by hi s appel l at e at t or ney and he t hus f ai l s t o meet  t he 

st andar d and qual i f y f or  habeas r el i ef .   Accor di ngl y,  we af f i r m 

t he cour t  of  appeal s.    

A.  The Cour t  Has Jur i sdi ct i on and I t s Revi ew i s Appr opr i at e   
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¶33 Al t hough no par t y quest i ons our  j ur i sdi ct i on,  we may——

i ndeed,  must ——ensur e t hat  we have t he power  t o speak on a 

di sput e bef or e doi ng so.   St at e v.  Omer ni k,  54 Wi s.  2d 220,  222,  

194 N. W. 2d 617 ( 1972)  ( " [ J] ur i sdi ct i on i s al ways a pr oper  

quest i on t o consi der ,  even i f  we r ai se i t  sua spont e. " )  

( f oot not e omi t t ed) .       

¶34 I n t hei r  br i ef s bef or e t hi s cour t ,  St ar ks and t he 

St at e r ef er  t o St ar ks' s second appoi nt ed at t or ney,  Rober t  Kagen,  

as hi s " post convi ct i on counsel . "   Thi s i s not  an accur at e 

descr i pt i on,  t hough,  of  t he t asks Kagen per f or med.   Kagen di d 

not  f i l e any post convi ct i on mot i ons wi t h t he c i r cui t  cour t  and 

i nst ead pur sued a di r ect  appeal  wi t h t he cour t  of  appeal s.   He 

was t hus St ar ks' s " appel l at e"  at t or ney.  

¶35 The di st i nct i on i s not  mer el y semant i cal .   A c l ai m f or  

i nef f ect i ve assi st ance of  post convi ct i on counsel  must  be f i l ed 

wi t h t he c i r cui t  cour t ,  ei t her  as a Wi s.  St at .  § 974. 06 mot i on 

or  as a pet i t i on f or  a wr i t  of  habeas cor pus.   St at e ex r el .  

Rot her i ng v.  McCaught r y,  205 Wi s.  2d 675,  681,  556 N. W. 2d 136 

( Ct .  App.  1996)  ( per  cur i am) .   A def endant  ar gui ng i nef f ect i ve 

assi st ance of  appel l at e counsel ,  conver sel y,  may not  seek r el i ef  

under  § 974. 06 and must  i nst ead pet i t i on t he cour t  of  appeal s 

f or  a wr i t  of  habeas cor pus.   Kni ght ,  168 Wi s.  2d at  520.   As 

St ar ks f i l ed hi s c l ai m wi t h t he c i r cui t  cour t ,  i t  shoul d have 

been di smi ssed and not  al l owed t o pr oceed t o an appeal .    

¶36 However ,  we wi l l  addr ess t he mer i t s of  t he i ssues 

pr esent ed i n t hi s case f or  sever al  r easons.   Fi r st ,  t he 

def endant ' s er r oneous deci s i on t o f i l e i n c i r cui t  cour t  r at her  
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t han t he cour t  of  appeal s depr i ved t he f or mer  of  compet ency t o 

pr oceed,  not  j ur i sdi ct i on.   To br i ef l y summar i ze,  j ur i sdi ct i on 

comes i n t wo var i et i es:   subj ect  mat t er  and per sonal .   Subj ect  

mat t er  j ur i sdi ct i on r ef er s t o t he power  of  a cour t  t o deci de 

cer t ai n t ypes of  cases,  whi l e per sonal  j ur i sdi c t i on concer ns a 

cour t ' s  power  t o ent er  a j udgment  agai nst  a speci f i c  i ndi v i dual .   

St at e v.  Smi t h,  2005 WI  104,  ¶18,  283 Wi s.  2d 57,  699 N. W. 2d 

508.   Because Ar t i c l e VI I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on st at es t hat ,  " [ e] xcept  as ot her wi se pr ovi ded by 

l aw,  t he c i r cui t  cour t  shal l  have or i gi nal  j ur i sdi ct i on i n al l  

mat t er s c i v i l  and cr i mi nal  wi t hi n t hi s st at e, "  we have decl ar ed 

t hat  " no ci r cui t  cour t  i s  wi t hout  subj ect  mat t er  j ur i sdi ct i on t o 

ent er t ai n act i ons of  any nat ur e what soever . "   Vi l l .  of  

Tr empeal eau v.  Mi kr ut ,  2004 WI  79,  ¶8,  273 Wi s.  2d 76,  681 

N. W. 2d 190 ( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .   

Compet ency,  meanwhi l e,  speaks t o " t he power  of  a cour t  t o 

exer ci se i t s subj ect  mat t er  j ur i sdi ct i on i n a par t i cul ar  case, "  

Smi t h,  283 Wi s.  2d 57,  ¶18 ( c i t at i on and i nt er nal  quot at i on 

mar ks omi t t ed) ,  a power  whi ch we have descr i bed as " l esser "  t han 

t hat  of  j ur i sdi ct i on i t sel f  because j ur i sdi ct i on f l ows f r om t he 

Wi sconsi n Const i t ut i on wher eas compet ency i s set  by st at ut e.   

Gr een Cnt y.  Dep' t  of  Hum.  Ser vs.  v.  H. N. ,  162 Wi s.  2d 635,  655-

56,  469 N. W. 2d 845 ( 1991) .   Er go,  " t he f ai l ur e t o compl y wi t h 

any st at ut or y mandat e"  goes t o compet ence,  not  j ur i sdi ct i on.   

I d.  at  656.    

¶37 I n t hi s case,  St ar ks mi scast  hi s c l ai m of  i nef f ect i ve 

assi st ance of  appel l at e counsel  as one of  i nef f ect i ve assi st ance 
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of  post convi ct i on counsel  and t hus er r oneousl y f i l ed a Wi s.  

St at .  § 974. 06 mot i on wi t h t he c i r cui t  cour t .   But  as we hel d i n 

Kni ght ,  § 974. 06 does not  pr ovi de a mechani sm f or  i nef f ect i ve 

assi st ance of  appel l at e counsel  c l ai ms.   168 Wi s.  2d at  520.   

Rat her ,  t hose cl ai ms must  be r ai sed i ni t i al l y  wi t h t he cour t  of  

appeal s v i a a pet i t i on f or  a wr i t  of  habeas cor pus.   I d.   

Because St ar ks di d not  f ol l ow t he pr oper  st at ut or y pr ocedur e,  

hi s er r or  i s bet t er  c l assi f i ed as depr i v i ng t he ci r cui t  cour t  of  

compet ency r at her  t han j ur i sdi ct i on.   Fur t her mor e,  Kni ght ' s 

di v i s i on of  j udi c i al  l abor  was based on a pr agmat i c assessment  

of  t he " i nst i t ut i onal  capabi l i t i es of  t r i al  and appel l at e 

cour t s, "  an assessment  t hat  goes t o compet ence r at her  t han 

j ur i sdi ct i on.   I d.  at  517,  520.     

¶38 Unl i ke j ur i sdi ct i onal  def ect s,  compet ency i ssues must  

be r ai sed at  t he c i r cui t  cour t  or  t hey ar e deemed f or f ei t ed.   

Mi kr ut ,  273 Wi s.  2d 76,  ¶30.   Her e,  t her e i s no evi dence i n t he 

r ecor d t hat  t he St at e chal l enged t he ci r cui t  cour t ' s  compet ency 

when St ar ks f i l ed hi s Wi s.  St at .  § 974. 06 mot i ons.   

Addi t i onal l y,  t he quest i on of  whet her  St ar ks f ol l owed t he pr oper  

pr ocedur e has not  been br i ef ed bef or e t hi s cour t .   See St at e v.  

Johnson,  153 Wi s.  2d 121,  124,  449 N. W. 2d 845 ( 1990)  ( " Thi s 

cour t  wi l l  not  consi der  t he i ssues r espondent  wi shes t o have 

consi der ed unl ess t hey ar e asser t ed i n t he br i ef  and f ul l y 

di scussed i n t hat  br i ef  t o t hi s cour t . " ) .   I n sum,  i t  woul d be 

i mpr oper  f or  t he cour t  t o di smi ss t he case sol el y because St ar ks 

er r ed when he chose t he wr ong f or um f or  hi s i ni t i al  f i l i ng.  
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¶39 We ar e al so mi ndf ul  of  pr udent i al  concer ns and t he 

i nt er est s of  j udi c i al  economy.   I f  we wer e t o di smi ss t hi s case 

f or  want  of  j ur i sdi ct i on,  pr esumabl y St ar ks woul d s i mpl y r ef i l e 

hi s cur r ent  c l ai m wi t h t he cour t  of  appeal s,  del et i ng t he wor d 

" post convi ct i on"  and r epl aci ng i t  wi t h " appel l at e. "   Thi s case,  

however ,  has al r eady been bef or e t he cour t  of  appeal s.   

Addi t i onal l y,  t hi s cour t  i s  as i nst i t ut i onal l y wel l - sui t ed t o 

assess t he ef f ect i veness of  an appel l at e at t or ney as t he cour t  

of  appeal s i s,  t he i ssues ar e f ul l y  br i ef ed and ar gued,  and 

t hei r  r esol ut i on wi l l  assi st  at t or neys,  def endant s,  and cour t s 

i n a heavi l y- l i t i gat ed ar ea of  l aw goi ng f or war d.   Cf .  Hul l  v.  

St at e Far m Mut .  Aut o I ns.  Co. ,  222 Wi s.  2d 627,  640 n. 7,  586 

N. W. 2d 863 ( 1998)  ( not i ng t hat  wher e one i ssue may be 

di sposi t i ve t he cour t  may st i l l  " consi der  addi t i onal  i ssues 

whi ch have been f ul l y br i ef ed and ar e l i kel y t o r ecur "  i f  

r esol ut i on of  t hose i ssues wi l l  i mpr ove j udi c i al  economy and 

pr ovi de gui dance t o l ower  cour t s and l i t i gant s)  ( c i t at i ons 

omi t t ed) ;  Peopl e v.  Fel i c i ano,  950 N. E. 2d 91,  95 ( N. Y.  2011)  

( obser vi ng t hat  " appel l at e cour t s ar e uni quel y sui t ed t o 

eval uat e what  [ const i t ut es]  meani ngf ul  [ r epr esent at i on]  i n t hei r  

own ar ena. " )  ( i nt er nal  quot at i on mar ks,  br acket s,  and ci t at i on 

omi t t ed) .            

¶40 Havi ng set t l ed t he j ur i sdi ct i onal  quest i on,  we t ur n t o 

t he di sput ed i ssues.       

B.  A Cher r y Mot i on Does Not  Count  as a Pr i or  Mot i on Under  

Wi s.  St at .  § 974. 06( 4)  and Escal ona- Nar anj o 

1.  Backgr ound 
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¶41 The Wi s.  St at .  § 974. 06 post convi ct i on pr ocedur e was 

enact ed i n 1969 and was " desi gned t o r epl ace habeas cor pus as 

t he pr i mar y met hod i n whi ch a def endant  can at t ack hi s 

convi ct i on af t er  t he t i me f or  appeal  has expi r ed. "   Howar d B.  

Ei senber g,  Post - Convi ct i on Remedi es i n t he 1970' s,  56 Mar q.  L.  

Rev.  69,  79 ( 1972)  ( f oot not e omi t t ed) .   A def endant  may f i l e a 

§ 974. 06 mot i on onl y af t er  he has " exhaust ed hi s di r ect  

r emedi es[ , ]  whi ch consi st  of  a mot i on f or  a new t r i al  and [ an]  

appeal . "   Pet er son v.  St at e,  54 Wi s.  2d 370,  381,  195 N. W. 2d 837 

( 1972) .   Once an i mpr i soned def endant  has pur sued al l  hi s di r ect  

r emedi es,  t hough,  § 974. 06( 1)  al l ows hi m t o move t o vacat e,  set  

asi de,  or  cor r ect  hi s sent ence i f  he cont ends t hat :  ( 1)  hi s 

sent ence vi ol at es t he U. S.  or  Wi sconsi n Const i t ut i on;  ( 2)  t he 

cour t  i mposi ng t he sent ence l acked j ur i sdi ct i on;  or  ( 3)  hi s 

sent ence exceeded t he maxi mum t i me set  by l aw or  i s ot her wi se 

subj ect  t o col l at er al  at t ack.   St at e v.  Al l en,  2010 WI  89,  ¶22,  

328 Wi s.  2d 1,  786 N. W. 2d 124.   A § 974. 06 mot i on " i s a par t  of  

t he or i gi nal  cr i mi nal  act i on,  i s  not  a separ at e pr oceedi ng and 

may be made at  any t i me. "   § 974. 06( 2) .   Sect i on 974. 06 i s 

t her ef or e meant  t o suppl ement  a cr i mi nal  def endant ' s st andar d 

appel l at e and post convi ct i on r emedi es.    

¶42 A def endant ' s abi l i t y  t o seek r el i ef  under  Wi s.  St at .  

§ 974. 06 i s not  unl i mi t ed,  t hough.   Sect i on 974. 06( 4)  pr ovi des 

t hat :  

Al l  gr ounds f or  r el i ef  avai l abl e t o a per son under  
t hi s sect i on must  be r ai sed i n hi s or  her  or i gi nal ,  
suppl ement al  or  amended mot i on.  Any gr ound f i nal l y 
adj udi cat ed or  not  so r ai sed,  or  knowi ngl y,  
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vol unt ar i l y  and i nt el l i gent l y wai ved i n t he pr oceedi ng 
t hat  r esul t ed i n t he convi ct i on or  sent ence or  i n any 
ot her  pr oceedi ng t he per son has t aken t o secur e r el i ef  
may not  be t he basi s f or  a subsequent  mot i on,  unl ess 
t he cour t  f i nds a gr ound f or  r el i ef  asser t ed whi ch f or  
suf f i c i ent  r eason was not  asser t ed or  was i nadequat el y 
r ai sed i n t he or i gi nal ,  suppl ement al  or  amended 
mot i on.  

   

¶43 The l anguage i n t hi s subsect i on was di scussed and 

anal yzed i n t he semi nal  Escal ona- Nar anj o case.   Ther e,  t he 

def endant  was convi ct ed of  mul t i pl e dr ug char ges.   Escal ona-

Nar anj o,  185 Wi s.  2d at  173- 74.   Af t er  he was sent enced,  

Escal ona- Nar anj o sought  post convi ct i on r el i ef  i n t he f or m of  a 

new t r i al ,  a compet ency r edet er mi nat i on,  and r esent enci ng.   I d.  

at  174.   The ci r cui t  cour t  deni ed hi s mot i on and t he cour t  of  

appeal s af f i r med.   I d.  at  174- 75.   Escal ona- Nar anj o t hen f i l ed a 

Wi s.  St at .  § 974. 06 mot i on asser t i ng i nef f ect i ve assi st ance of  

t r i al  counsel .   I d.  at  175.   The ci r cui t  cour t  summar i l y 

di smi ssed t he mot i on,  concl udi ng t hat  Escal ona- Nar anj o was 

mer el y r egur gi t at i ng i ssues t hat  had pr evi ousl y  been r ai sed i n 

hi s post convi ct i on mot i on and appeal .   I d.   The cour t  of  appeal s  

cer t i f i ed t he case t o t hi s cour t ,  st at i ng t hat  even t hough 

Escal ona- Nar anj o may have f or f ei t ed cer t ai n evi dent i ar y i ssues 

by not  obj ect i ng at  t r i al ,  hi s § 974. 06 mot i on may have r ai sed 

new i ssues not  deci ded on di r ect  appeal . 9  I d.  

                                                 
9 The cour t  of  appeal s and t hi s cour t  used t he t er m 

" wai ver , "  but  " f or f ei t ur e"  i s mor e accur at e because " a mer e 
f ai l ur e t o obj ect  const i t ut es a f or f ei t ur e of  t he r i ght  on 
appel l at e r evi ew. "   St at e v.  Ndi na,  2009 WI  21,  ¶30,  315 Wi s.  2d 
653,  761 N. W. 2d 612.       
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¶44 Escal ona- Nar anj o ar gued bef or e t hi s cour t  t hat  hi s 

f ai l ur e t o r ai se i nef f ect i ve ass i st ance of  t r i al  counsel  i n hi s 

mot i on f or  a new t r i al  or  on di r ect  appeal  di d not  pr ecl ude hi m 

f r om r ai s i ng i t  i n a subsequent  Wi s.  St at .  § 974. 06 mot i on 

because hi s c l ai m was based on a const i t ut i onal  r i ght .   I d.  at  

180.   I n our  deci s i on,  we began by over r ul i ng our  own pr ecedent  

i n Ber gent hal  v.  St at e,  72 Wi s.  2d 740,  748,  242 N. W. 2d 199 

( 1976) ,  whi ch hel d t hat  a cour t  must  al ways consi der  

const i t ut i onal  c l ai ms i n a § 974. 06 mot i on,  even t hose t hat  wer e 

f or f ei t ed on di r ect  appeal .   Escal ona- Nar anj o,  185 Wi s.  2d at  

181.   We cl ar i f i ed t hat  a def endant  may not  r ai se an i ssue i n 

hi s § 974. 06 mot i on t hat  was f i nal l y adj udi cat ed,  wai ved,  or  

f or f ei t ed,  unl ess he can pr ovi de a " suf f i c i ent  r eason"  f or  why 

t he i ssue was not  r ai sed i n t he " or i gi nal ,  suppl ement al  or  

amended mot i on. "   I d.  at  181- 82 ( quot i ng l anguage f r om 

§ 974. 06( 4) )  ( f oot not e omi t t ed) .    

¶45 As we sai d i n Escal ona- Nar anj o,  " [ w] e need f i nal i t y i n 

our  l i t i gat i on. "   185 Wi s.  2d at  185.   A def endant  may not  r ai se 

some const i t ut i onal  i ssues on di r ect  appeal  and st r at egi cal l y 

wai t  a f ew year s t o r ai se addi t i onal  ones.   I d.   Rat her ,  al l  

const i t ut i onal  i ssues shoul d be par t  of  t he or i gi nal  pr oceedi ng,  

bar r i ng a " suf f i c i ent  r eason"  f or  not  r ai s i ng t hem.   I d.  at  185-

86.  

2.  A Cher r y Mot i on i s a Di st i nct  Pr ocedur e Fr om a Wi s.  

St at .  § 974. 06 Mot i on 

¶46 The f i r st  i ssue pr esent ed i n t hi s case i s whet her  

St ar ks' s Januar y 6,  2010 mot i on t o vacat e hi s  DNA sur char ge,  
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i . e. ,  hi s Cher r y mot i on,  count ed as a pr i or  mot i on under  Wi s.  

St at .  § 974. 06( 4)  and Escal ona- Nar anj o such t hat  hi s r ef i l ed 

§ 974. 06 mot i on of  Januar y 19 was pr ocedur al l y bar r ed and 

r equi r ed di smi ssal .   Whi l e t he cour t  of  appeal s concl uded t hat  

St ar ks ' s Cher r y mot i on pr ohi bi t ed hi m f r om r ef i l i ng hi s § 974. 06 

mot i on,  our  anal ysi s of  t he i nt er r el at i onshi p bet ween t he 

cr i mi nal  appel l at e and post convi ct i on st at ut es,  as wel l  as 

appl i cabl e case l aw,  r eveal s t hat  sent ence modi f i cat i on and 

post convi ct i on r el i ef  under  Wi s.  St at .  § 974. 06 ar e separ at e 

pr oceedi ngs such t hat  f i l i ng one does not  r esul t  i n a wai ver  of  

t he ot her .   I n t hi s case,  t hat  means t hat  St ar ks ' s Cher r y mot i on 

di d not  bar  hi s subsequent  § 974. 06 mot i on.     

¶47 We begi n f i r st  by not i ng a concessi on on t he par t  of  

t he St at e.   The cour t  of  appeal s i n t hi s case hel d t hat  St ar ks ' s 

Cher r y mot i on bar r ed hi s subsequent  Wi s.  St at .  § 974. 06 mot i on 

because St ar ks coul d have r ai sed i nef f ect i ve assi st ance of  

counsel  i n hi s Cher r y mot i on.   St ar ks I I ,  No.  2010AP425,  ¶6.   

The St at e concedes t hat  t he cour t  of  appeal s r el i ed upon an 

er r oneous pr emi se i n r eachi ng t hi s concl usi on,  as Wi s.  St at .  

§ 974. 06 i s conf i ned t o const i t ut i onal  and j ur i sdi ct i onal  

chal l enges,  and Cher r y mot i ons,  whi ch cannot  f ai r l y  be 

cat egor i zed as ei t her ,  ar e t her ef or e never  cogni zabl e under  t he 

st at ut e.   See St at e v.  Ni ckel ,  2010 WI  App 161,  ¶7,  330 Wi s.  2d 

750,  794 N. W. 2d 765.   Consequent l y,  t he St at e r easons,  a t ar dy 

Cher r y mot i on cannot  count  as a pr i or  § 974. 06 mot i on wi t hi n t he 

meani ng of  Escal ona- Nar anj o because a Cher r y mot i on,  even when 

t i mel y submi t t ed,  cannot  be f i l ed pur suant  t o t hat  st at ut e i n 
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t he f i r st  pl ace. 10  However ,  t he St at e asser t s t hat  a def endant  

who f i l es a t i mel y Cher r y mot i on woul d wai ve hi s r i ght  t o 

§ 974. 06 r el i ef .   We f i nd t hi s  di st i nct i on meani ngl ess and hol d 

t hat  a Cher r y mot i on,  st andi ng al one,  can never  bar  a def endant  

f r om l at er  f i l i ng a § 974. 06 mot i on.   

¶48 Ret ur ni ng t o t he under l y i ng i ssue,  we st ar t  our  

anal ysi s,  as we must ,  by exami ni ng t he t ext  of  t he r el evant  

st at ut es.   See St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110 

( st at ut or y i nt er pr et at i on begi ns wi t h t he l anguage of  t he 

st at ut e) .   Wi sconsi n St at .  § 973. 19( 1) ( a)  pr ov i des t hat  " [ a]  

per son sent enced t o i mpr i sonment  .  .  .  may,  wi t hi n 90 days af t er  

t he sent ence or  or der  i s ent er ed,  move t he cour t  t o modi f y t he 

sent ence .  .  .  . "   As a Cher r y mot i on i s a chal l enge t o a 

def endant ' s DNA sur char ge,  i t  i s a t ype of  sent ence modi f i cat i on 

mot i on.   See supr a not e 6.   A def endant  who f i l es a sent ence 

modi f i cat i on mot i on under  § 973. 19( 1) ( a)  wai ves hi s r i ght  t o 

f i l e " an appeal  or  post convi ct i on mot i on under  [ Wi s.  St at .  § 

( Rul e) ]  809. 30( 2) . "   Wi s.  St at .  § 973. 19( 5) .   Rul e 809. 30 i s  

l ocat ed i n Subchapt er  I I I  of  Chapt er  809,  whi ch gover ns cr i mi nal  

appel l at e pr ocedur e i n t he cour t  of  appeal s.   The def i ni t i on 

sect i on of  t hat  st at ut e def i nes " post convi ct i on r el i ef "  as " an 

appeal  or  a mot i on f or  post convi ct i on r el i ef  i n a cr i mi nal  case,  

                                                 
10 Though we ar e not  bound by a par t y ' s concessi on of  l aw,  

St at e v.  St .  Mar t i n,  2011 WI  44,  ¶14 n. 6,  334 Wi s.  2d 290,  800 
N. W. 2d 858,  cer t .  deni ed,  565 U. S.  __,  132 S.  Ct .  1003 ( 2012) ,  
we agr ee wi t h t he St at e t hat  t he cour t  of  appeal s was mi st aken 
on t hi s poi nt .    
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ot her  t han an appeal ,  mot i on,  or  pet i t i on under  .  .  .  [ Wi s.  

St at .  §]  974. 06 .  .  .  . "   Rul e 809. 30( 1) ( c)  ( emphasi s added) .    

¶49 Ther e ar e t wo not ewor t hy concl usi ons t o be dr awn f r om 

t hi s st at ut or y scheme:  ( 1)  a def endant  who moves t o modi f y hi s 

sent ence pur suant  t o Wi s.  St at .  § 973. 19( 1) ( a)  r enounces hi s 

r i ght  t o a di r ect  appeal  and post convi ct i on r el i ef ,  and ( 2)  a 

Wi s.  St at .  § 974. 06 mot i on i s expr essl y not  one of  t hose f or ms 

of  r el i ef .   I f  t he l egi s l at ur e want ed,  i t  cer t ai nl y coul d have 

f or ced a def endant  t o choose bet ween f i l i ng a sent ence 

modi f i cat i on mot i on or  a § 974. 06 mot i on.   But  i t  di d not .   Cf .  

Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  Co. ,  2009 WI  27,  ¶14 n. 9,  

316 Wi s.  2d 47,  762 N. W. 2d 652 ( st at i ng t he j udi c i al  pr esumpt i on 

t hat  t he l egi s l at ur e means what  i t  says and t hat  ever y wor d 

excl uded f r om a st at ut e was excl uded f or  a r eason) .   Our  r eadi ng 

of  t hese st at ut es makes cl ear  t hat  a Cher r y mot i on,  or  any 

sent ence modi f i cat i on mot i on,  pl ai nl y does not  wai ve a 

def endant ' s r i ght  t o br i ng a § 974. 06 mot i on at  a l at er  dat e.       

¶50 Fur t her  suppor t  f or  t hi s i nt er pr et at i on i s f ound i n 

t he st at ut es gover ni ng t i me l i mi t s i n cr i mi nal  appel l at e and 

post convi ct i on mat t er s.   See Kal al ,  271 Wi s.  2d 633,  ¶46 

( per mi t t i ng t he cour t  t o l ook at  t he l anguage of  " sur r oundi ng or  

c l osel y- r el at ed st at ut es"  t o gui de i t s i nt er pr et at i on) .   A 

def endant  has 20 days af t er  hi s " sent enci ng or  f i nal  

adj udi cat i on"  t o f i l e not i ce i n t he c i r cui t  cour t  t hat  he i s 

seeki ng post convi ct i on r el i ef .   Wi s.  St at .  

§ ( Rul e)  809. 30( 2) ( b) .   As pr evi ousl y ment i oned,  a def endant  

seeki ng t o modi f y hi s sent ence must  f i l e a mot i on wi t hi n 90 days  
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af t er  t he sent ence or  or der  i s ent er ed.   Wi s.  St at .  

§ 973. 19( 1) ( a) .   Wi sconsi n St at .  § 974. 02( 1)  pr ovi des t hat  " [ a]  

mot i on f or  post convi ct i on r el i ef  ot her  t han under  [ Wi s.  St at .  §]  

974. 06 .  .  .  shal l  be made i n t he t i me and manner  pr ovi ded i n 

[ Wi s.  St at .  § ( Rul e) ]  809. 30. "   ( Emphasi s added) .   A § 974. 06 

mot i on,  by cont r ast ,  " may be made at  any t i me. "   § 974. 06( 2) .   

Thi s st at ut or y set up makes mani f est  t hat  sent ence modi f i cat i on 

and § 974. 06 mot i ons ar e t wo separ at e f or ms of  r el i ef ,  such t hat  

t he f i l i ng of  one does not  pr ecl ude t he f i l i ng of  t he ot her .  

¶51 I n addi t i on t o bei ng t ext ual l y sound,  t hi s 

i nt er pr et at i on makes t he most  l ogi cal  sense.   Wi sconsi n St at .  

§ 974. 06 was meant  t o suppl ant  habeas cor pus as t he pr i mar y 

met hod of  at t acki ng a convi ct i on af t er  t he t i me f or  an appeal  

has expi r ed.   Ei senber g,  Post - Convi ct i on Remedi es i n t he 1970' s,  

56 Mar q.  L.  Rev.  at  79.   Accor di ng t o t he St at e' s v i ew,  a 

def endant  who has j ust  been sent enced has 90 days t o ei t her :  ( 1)  

make a Wi s.  St at .  § 974. 06 ar gument ,  whi ch i s usual l y compl ex 

gi ven t hat  i t  i nvol ves const i t ut i onal  or  j ur i sdi ct i onal  

ar gument s,  or  ( 2)  gi ve up hi s r i ght  t o seek a sent ence 

modi f i cat i on.   Gi ven t hat  a § 974. 06 mot i on " may be made at  any 

t i me, "  § 974. 06( 2) ,  we f i nd i t  i mpl ausi bl e t hat  a def endant  

woul d have t o r el i nqui sh hi s st at ut or i l y- pr ot ect ed r i ght  t o 

chal l enge hi s sent ence i n or der  t o pr ot ect  hi s f ut ur e r i ght  t o 

chal l enge t he const i t ut i onal i t y of  hi s convi ct i on i n st at e 

cour t .   See Kal al ,  271 Wi s.  2d 633,  ¶46 ( obser vi ng t hat  st at ut es 

ar e i nt er pr et ed t o avoi d absur d or  unr easonabl e r esul t s) .   Thi s 
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i ncongr ui t y r eaf f i r ms what  t he st at ut es make cl ear :  a def endant  

i s not  r equi r ed t o r ai se § 974. 06 ar gument s i n a Cher r y mot i on.    

¶52 Wi sconsi n case l aw al so suppor t s t he v i ew t hat  Wi s.  

St at .  § 974. 06 mot i ons and Cher r y mot i ons ar e di st i nct  

mechani sms t hat  do not  over l ap.   Sect i on 974. 06 mot i ons ar e 

l i mi t ed t o " mat t er s of  j ur i sdi ct i on or  of  const i t ut i onal  

di mensi ons. "   Pet er son,  54 Wi s.  2d at  381 ( f oot not e omi t t ed) .   

As such,  " [ s] ome gr ounds f or  r el i ef  ar e not  avai l abl e under  

§ 974. 06. "   St at e v.  Lo,  2003 WI  107,  ¶37,  264 Wi s.  2d 1,  665 

N. W. 2d 756 ( emphasi s r emoved) .   Because of  t hi s r est r i ct i on,  a 

def endant  may not  make a Cher r y ar gument  i n hi s § 974. 06 mot i on.   

Ni ckel ,  330 Wi s.  2d 750,  ¶7.   Anot her  i mpor t ant  di st i nct i on i s 

t hat  a Cher r y mot i on must  be made bef or e a cr i mi nal  convi ct i on 

becomes f i nal ,  see i d. ,  ¶5,  wher eas,  i n cont r ast ,  a § 974. 06 

mot i on can be made onl y af t er  " t he t i me f or  appeal  or  

post convi ct i on r emedy pr ovi ded i n Wi s.  St at .  § [ 974. 02]  has 

expi r ed .  .  .  . "   § 974. 06( 1) .   I n ot her  wor ds,  Wi sconsi n 

pr ecedent  f ur t her  bol st er s our  under st andi ng of  Cher r y mot i ons 

and § 974. 06 mot i ons as whol l y  di st i nct .   Havi ng f ound no 

j ust i f i cat i on f or  t he St at e' s posi t i on i n ei t her  t he st at ut or y  

t ext  or  l ogi c,  we si mi l ar l y det er mi ne t hat  t he case l aw l i kewi se 

l ends no suppor t .   

¶53 For  t he r easons st at ed,  St ar ks ' s  Cher r y mot i on di d not  

bar  hi s subsequent  § 974. 06 mot i on.   We t ur n now t o t he pr oper  

pl eadi ng st andar d f or  i nef f ect i ve assi st ance of  appel l at e 

counsel  c l ai ms when a def endant  al l eges i n a habeas pet i t i on 
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t hat  appel l at e counsel  was def i c i ent  f or  not  maki ng cer t ai n 

ar gument s.          

C.  Pl eadi ng St andar d f or  I nef f ect i ve Assi st ance of  

Appel l at e Counsel  Cl ai ms i n Habeas Pet i t i ons 

1.  Gener al  Pr i nci pl es of  I nef f ect i ve Assi st ance of  

Counsel  

¶54 Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on,  

and t he Si xt h Amendment  of  t he Uni t ed St at es Const i t ut i on,  made 

appl i cabl e t o t he st at es v i a t he Four t eent h Amendment ,  ent i t l e 

ever y cr i mi nal  def endant  i n our  st at e t o t he ef f ect i ve 

assi st ance of  counsel .   St at e v .  Domke,  2011 WI  95,  ¶34,  337 

Wi s.  2d 268,  805 N. W. 2d 364;  Evi t t s v.  Lucey,  469 U. S.  387,  394-

95 ( 1985) .   Thi s r i ght  appl i es t o bot h a def endant ' s t r i al  as 

wel l  as hi s di r ect  appeal .   Evi t t s,  469 U. S.  at  396.   I n or der  

t o est abl i sh a c l ai m f or  i nef f ect i ve assi st ance of  counsel ,  t he 

def endant  must  show:  ( 1)  t hat  counsel ' s per f or mance was 

def i c i ent ,  and ( 2)  counsel ' s def i c i ency pr ej udi ced t he 

def endant .   St at e v.  Bal l i et t e,  2011 WI  79,  ¶21,  336 Wi s.  2d 

358,  805 N. W. 2d 334,  cer t .  deni ed,  565 U. S.  __,  132 S.  Ct .  825 

( 2011) .   Sat i sf act i on of  t he f i r st  pr ong r equi r es a showi ng t hat  

t he def endant ' s at t or ney " made er r or s so ser i ous t hat  counsel  

was not  f unct i oni ng as t he ' counsel '  guar ant eed t he def endant  by 

t he Si xt h Amendment . "   St r i ckl and v.  Washi ngt on,  466 U. S.  668,  

687 ( 1984) .   I n eval uat i ng def i c i ency,  cour t s i ndul ge i n ever y 

pr esumpt i on t hat  counsel  was ef f ect i ve unl ess shown ot her wi se by 

t he def endant .   Bal l i et t e,  336 Wi s.  2d 358,  ¶¶27- 28.   Si mi l ar l y,  

r evi ewi ng cour t s must  be " hi ghl y def er ent i al "  when j udgi ng an 
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at t or ney' s st r at egi c deci s i ons,  Domke,  337 Wi s.  2d 268,  ¶36 

( c i t at i on omi t t ed) ,  and any deci s i on made dur i ng t he cour se of  

r epr esent at i on i s r egar ded as havi ng been made f or  " t act i cal  

r easons"  i n t he absence of  evi dence t o t he cont r ar y.   Yar bor ough 

v.  Gent r y,  540 U. S.  1,  8 ( 2003)  ( per  cur i am) .    

¶55 As t o t he second pr ong of  t he i nef f ect i ve assi st ance 

of  counsel  t est ,  pr ej udi ce occur s when t he at t or ney' s er r or  i s 

of  such magni t ude t hat  t her e i s a " r easonabl e pr obabi l i t y"  t hat  

but  f or  t he er r or  t he out come woul d have been di f f er ent .   St at e 

v.  Er i ckson,  227 Wi s.  2d 758,  769,  569 N. W. 2d 749 ( 1999) .   

St at ed di f f er ent l y,  r el i ef  may be gr ant ed onl y wher e t her e " i s a 

pr obabi l i t y  suf f i c i ent  t o under mi ne conf i dence i n t he out come, "  

i . e. ,  t her e i s a " subst ant i al ,  not  j ust  concei vabl e,  l i kel i hood 

of  a di f f er ent  r esul t . "   Cul l en v.  Pi nhol st er ,  563 U. S.  __,  131 

S.  Ct .  1388,  1403 ( 2011)  ( i nt er nal  quot at i on mar ks and ci t at i ons 

omi t t ed) .   

2.  I nef f ect i ve Assi st ance of  Appel l at e Counsel  

¶56 Tur ni ng t o t he speci f i c  i ssue her e,  t he par t i es 

di sput e t he appr opr i at e st andar d a cour t  shoul d use i n 

det er mi ni ng whet her  a def endant  r ecei ved i nef f ect i ve assi st ance 

of  appel l at e counsel  because of  counsel ' s f ai l ur e t o r ai se 

cer t ai n ar gument s.   St ar ks cont ends t hat  al l  he must  do t o 

demonst r at e i nef f ect i veness i s t o show t hat  appel l at e counsel ' s  

per f or mance was def i c i ent  and t hat  i t  pr ej udi ced hi m.   The 

St at e,  on t he ot her  hand,  ar gues t hat  St ar ks must  al so est abl i sh 

why t he unr ai sed cl ai ms of  i nef f ect i ve assi st ance of  t r i al  

counsel  wer e " c l ear l y st r onger "  t han t he cl ai ms t hat  appel l at e 
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counsel  r ai sed on appeal .   We hol d t hat  t he St at e has 

ar t i cul at ed t he pr oper  st andar d.  

¶57 The Uni t ed St at es Cour t  of  Appeal s f or  t he Sevent h 

Ci r cui t ,  i n t he cont ext  of  a f eder al  habeas cor pus pet i t i on 

r ai s i ng i nef f ect i ve assi st ance of  appel l at e counsel ,  has st at ed:  

When a c l ai m of  i nef f ect i ve assi st ance of  [ appel l at e]  
counsel  i s  based on f ai l ur e t o r ai se v i abl e i ssues,  
t he [ t r i al ]  cour t  must  exami ne t he t r i al  r ecor d t o 
det er mi ne whet her  appel l at e counsel  f ai l ed t o pr esent  
s i gni f i cant  and obvi ous i ssues on appeal .   Si gni f i cant  
i ssues whi ch coul d have been r ai sed shoul d t hen be 
compar ed t o t hose whi ch wer e r ai sed.   Gener al l y,  onl y 
when i gnor ed i ssues ar e c l ear l y st r onger  t han t hose 
pr esent ed,  wi l l  t he pr esumpt i on of  ef f ect i ve 
assi st ance of  counsel  be over come.  

Gr ay v.  Gr eer ,  800 F. 2d 644,  646 ( 7t h Ci r .  1986)  ( emphasi s 

added) .    

¶58 Four t een year s l at er  i n Smi t h v.  Robbi ns,  528 U. S.  259 

( 2000) ,  t he Uni t ed St at es Supr eme Cour t  adopt ed t hi s " c l ear l y 

st r onger "  st andar d.   I n t hat  case,  a Cal i f or ni a j ur y convi ct ed 

Robbi ns of  second- degr ee mur der  and gr and t hef t  of  an 

aut omobi l e.   I d.  at  266.   Robbi ns'  appoi nt ed appel l at e at t or ney 

concl uded t hat  an appeal  woul d be f r i vol ous and f i l ed t he 

equi val ent  of  a " no- mer i t  br i ef "  wi t h t he Cal i f or ni a Cour t  of  

Appeal .    I d.  at  266- 67.   The appel l at e cour t  agr eed t hat  t her e 

wer e no i ssues of  ar guabl e mer i t  and af f i r med hi s convi ct i on.   

I d.  at  267.   Af t er  t he Cal i f or ni a Supr eme Cour t  deni ed hi s 

pet i t i on f or  r ev i ew,  Robbi ns'  st at e post convi ct i on r emedi es wer e 

exhaust ed,  so he pr oceeded t o f i l e a habeas cor pus pet i t i on i n 

f eder al  cour t .   I d.   Hi s habeas pet i t i on al l eged ( among ot her  
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c l ai ms)  t hat  he r ecei ved i nef f ect i ve assi st ance of  appel l at e 

counsel  because hi s appel l at e at t or ney' s no- mer i t  br i ef  di d not  

compl y wi t h Ander s v.  Cal i f or ni a,  386 U. S.  738,  744 ( 1967) ,  

whi ch " set  f or t h a pr ocedur e f or  an appel l at e counsel  t o f ol l ow 

i n seeki ng per mi ssi on t o wi t hdr aw f r om t he r epr esent at i on when 

he concl udes t hat  an appeal  woul d be f r i vol ous;  t hat  pr ocedur e 

i ncl udes t he r equi r ement  t hat  counsel  f i l e a br i ef  r ef er r i ng t o 

anyt hi ng i n t he r ecor d t hat  mi ght  ar guabl y suppor t  t he appeal . "   

Robbi ns,  528 U. S.  at  267- 68 ( c i t at i on omi t t ed) .   The di st r i ct  

cour t  concl uded t hat  t her e wer e at  l east  t wo i ssues t hat  t he 

appel l at e at t or ney shoul d have r ai sed i n hi s no- mer i t  br i ef  and 

t hus r ei nst at ed Robbi ns'  appeal .   I d.  at  268.   The Ni nt h Ci r cui t  

af f i r med.   I d.     

¶59 Af t er  gr ant i ng cer t i or ar i ,  t he U. S.  Supr eme Cour t  hel d 

t hat   when a def endant  ( such as Robbi ns)  al l eges t hat  hi s 

appel l at e at t or ney was def i c i ent  f or  f ai l i ng t o f i l e a mer i t s 

br i ef , 11 al l  t hat  a def endant  must  do t o show def i c i ency i s t o 
                                                 

11 When an i ndi gent  def endant  i s  appoi nt ed an at t or ney t o 
r epr esent  hi m on appeal ,  t he at t or ney can ei t her  f i l e a " mer i t s 
br i ef "  ( somet i mes cal l ed a " br i ef  on t he mer i t s" )  or  a " no mer i t  
br i ef . "  See,  e. g. ,  St at e ex r el .  Sei ber t  v.  Macht ,  2001 WI  67,  
¶20 n. 8,  244 Wi s.  2d 378,  627 N. W. 2d 881.   A " mer i t s br i ef "  i s  a 
t r adi t i onal  appel l at e br i ef  i n t hat  i t  " set s out  t he i ssues t o 
be deci ded,  t he par t y ' s posi t i on,  and t he ar gument s and 
aut hor i t i es i n suppor t . "   Bl ack' s Law Di ct i onar y 218 ( 9t h ed.  
2009) .   An at t or ney f i l es a no- mer i t  br i ef ,  however ,  when he 
" concl udes t hat  a di r ect  appeal  on behal f  of  t he [ def endant ]  
woul d be f r i vol ous and wi t hout  any ar guabl e mer i t  wi t hi n t he 
meani ng of  Ander s v.  Cal i f or ni a,  386 U. S.  738 ( 1967) . "   Wi s.  
St at .  § ( Rul e)  809. 32( 1) ( a) .   The no- mer i t  br i ef  must  " i dent i f y 
anyt hi ng i n t he r ecor d t hat  mi ght  ar guabl y suppor t  t he appeal  
and di scuss t he r easons why each i dent i f i ed i ssue l acks mer i t . "   
Rul e 809. 32( 1) ( a) .          



No.  2010AP425   

 

33 
 

demonst r at e " t hat  a r easonabl y compet ent  at t or ney woul d have 

f ound one nonf r i vol ous i ssue war r ant i ng a mer i t s br i ef  .  .  .  . "   

I d.  at  288.   However ,  when a def endant  ( such as St ar ks)  al l eges 

t hat  hi s appel l at e at t or ney was def i c i ent  f or  not  r ai s i ng a 

par t i cul ar  c l ai m,  " i t  [ wi l l  be]  di f f i cul t  t o demonst r at e t hat  

counsel  was i ncompet ent "  because t he def endant  must  show t hat  " a 

par t i cul ar  nonf r i vol ous i ssue was cl ear l y st r onger  t han i ssues 

t hat  counsel  di d pr esent . "   I d.  ( emphasi s added) .   " I n bot h 

cases,  however ,  t he pr ej udi ce anal ysi s wi l l  be t he same. "   I d.  

( f oot not e omi t t ed) .  

¶60 We now adopt  t hi s " c l ear l y st r onger "  pl eadi ng st andar d 

f or  t he def i c i ency pr ong of  t he St r i ckl and t est  i n Wi sconsi n f or  

cr i mi nal  def endant s al l egi ng i n a habeas pet i t i on t hat  t hey 

r ecei ved i nef f ect i ve assi st ance of  appel l at e counsel  due t o 

counsel ' s f ai l ur e t o r ai se cer t ai n i ssues. 12  As we have 

pr evi ousl y not ed,  " [ w] e need f i nal i t y i n our  l i t i gat i on. "   

Escal ona- Nar anj o,  185 Wi s.  2d at  185.   We al so must  r espect  t he 

pr of essi onal  j udgment  of  post convi ct i on at t or neys i n separ at i ng 

t he wheat  f r om t he chaf f .   Cf .  Jones v.  Bar nes,  463 U. S.  745,  

753 ( 1983)  ( " A br i ef  t hat  r ai ses ever y col or abl e i ssue r uns t he 

                                                 
12 The di ssent  t akes i ssue wi t h t he f act  t hat  t he " c l ear l y 

st r onger "  st andar d cannot  be appl i ed t o ever y ot her  t ype of  
i nef f ect i ve ass i st ance cl ai m,  such as t he f ai l ur e t o 
i nvest i gat e.   See di ssent ,  ¶99.   Of  cour se i t  can' t .   By 
def i ni t i on,  t he t est  i s  l i mi t ed t o c l ai ms al l egi ng t he f ai l ur e 
t o r ai se ar gument s.   Not  ever y t est  can account  f or  ever y 
s i t uat i on.   That  i nevi t abl e l i mi t at i on di d not  t r oubl e t he U. S.  
Supr eme Cour t  i n Smi t h v.  Robbi ns,  528 U. S.  259 ( 2000) ,  and i t  
does not  t r oubl e us her e.    
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r i sk of  bur yi ng good ar gument s .  .  .  i n a ver bal  mound made up 

of  st r ong and weak cont ent i ons. " )  ( c i t at i on omi t t ed) .   The U. S.  

Supr eme Cour t  has " emphasi zed t hat  t he r i ght  t o appel l at e 

r epr esent at i on does not  i ncl ude a r i ght  t o pr esent  f r i vol ous 

ar gument s, "  Robbi ns,  528 U. S.  at  272,  and t hat ,  i n f act ,  an 

appel l at e at t or ney has an et hi cal  obl i gat i on not  t o " advance[ e]  

f r i vol ous or  i mpr oper  ar gument s .  .  .  . "   McCoy v.  Wi s.  Cour t  of  

Appeal s,  486 U. S.  429,  435 ( 1988) .   The " c l ear l y st r onger "  

st andar d achi eves t hese obj ect i ves whi l e at  t he same t i me 

ensur i ng t hat  a def endant  whose appel l at e at t or ney di d not  r ai se 

mer i t or i ous i ssues may st i l l  seek habeas r el i ef .    

3.  The Di ssent  Mi si nt er pr et s Uni t ed St at es Supr eme Cour t  

Pr ecedent  

¶61 We ar e a bi t  myst i f i ed by t he di ssent ' s ar gument  t hat  

we ar e over l ooki ng t he U. S.  Supr eme Cour t ' s  deci s i on i n Cul l en,  

speci f i cal l y t he l anguage whi ch st at es t hat  " s t r i ct  r ul es"  ar e 

not  appr opr i at e i n eval uat i ng i nef f ect i ve assi st ance of  counsel  

c l ai ms.   Di ssent ,  ¶¶77,  89 ( c i t i ng Cul l en,  131 S.  Ct .  at  1406) .   

Pace Just i ce Br adl ey,  she i s di sf i gur i ng t he meani ng of  t hi s 

quot e by t aki ng i t  gr ossl y out  of  cont ext .   I n Cul l en,  t he 

def endant  Pi nhol st er  was convi c t ed of  f i r st - degr ee mur der  and 

sent enced t o deat h by a Cal i f or ni a st at e j ur y.   131 S.  Ct .  at  

1396- 97.   On mandat or y appeal ,  t he Cal i f or ni a Supr eme Cour t  

af f i r med t he j udgment .   I d.  at  1396.   Pi nhol st er  subsequent l y 

f i l ed a habeas cor pus pet i t i on i n st at e cour t ,  al l egi ng t hat  hi s 

t r i al  counsel  was i nef f ect i ve f or  f ai l i ng t o adequat el y 

i nvest i gat e mi t i gat i ng evi dence at  t he penal t y phase of  
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Pi nhol st er ' s mur der  t r i al .   I d.   The Cal i f or ni a Supr eme Cour t  

summar i l y di smi ssed t he pet i t i on as mer i t l ess.   I d.   Pi nhol st er  

t hen moved f or  f eder al  habeas r el i ef .   I d.   The di st r i ct  cour t  

gr ant ed Pi nhol st er ' s pet i t i on,  f i ndi ng t hat  hi s at t or ney f ai l ed 

t o adequat el y " i nvest i gat e and pr esent  mi t i gat i on evi dence at  

t he penal t y hear i ng. "   I d.  at  1397 ( i nt er nal  quot at i on mar ks and 

ci t at i on omi t t ed) .   A t hr ee- j udge panel  of  t he Ni nt h Ci r cui t  

r ever sed,  but  t he en banc panel  r ei nst at ed t he di st r i ct  cour t ' s  

deci s i on t o gr ant  Pi nhol st er  habeas r el i ef .   I d.    

¶62 One of  t he i ssues t he Supr eme Cour t  gr ant ed r evi ew on 

was " whet her  t he Cour t  of  Appeal s pr oper l y gr ant ed Pi nhol st er  

habeas r el i ef  on hi s c l ai m of  penal t y- phase i nef f ect i ve 

assi st ance of  counsel . "   I d.  at  1398.   I n r evi ewi ng t he en banc 

deci s i on,  t he Supr eme Cour t  obser ved t hat  t he Ni nt h Ci r cui t  

" dr ew f r om [ our ]  cases a const i t ut i onal  dut y t o 

i nvest i gat e .  .  .   and t he pr i nc i pl e t hat  i t  i s  pr i ma f aci e 

i nef f ect i ve assi st ance f or  counsel  t o abandon t hei r  

i nvest i gat i on of  t he pet i t i oner ' s backgr ound af t er  havi ng 

acqui r ed onl y r udi ment ar y knowl edge of  hi s hi st or y f r om a nar r ow 

set  of  sour ces. "   I d.  at  1406 ( i nt er nal  quot at i on mar ks,  

c i t at i ons,  and al t er at i ons omi t t ed) .   I n r ever si ng t he Cour t  of  

Appeal s t he Supr eme Cour t  sai d,  " [ b] eyond t he gener al  

r equi r ement s of  r easonabl eness,  speci f i c  gui del i nes ar e not  

appr opr i at e. "   I d.  ( i nt er nal  quot at i on mar ks and ci t at i on 

omi t t ed) .   I n ot her  wor ds,  t he Supr eme Cour t  was not  t al k i ng 

about  pl eadi ng st andar ds,  as Just i ce Br adl ey bel i eves,  but  

r at her  t he Ni nt h Ci r cui t ' s  i ncor r ect  concl usi on t hat  St r i ckl and 
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i mposes a const i t ut i onal  dut y upon counsel  t o i nvest i gat e.   See 

i d.  at  1406- 07.     

¶63 What  i s even mor e puzzl i ng about  t he di ssent ' s  poi nt  

i s  t hat  Just i ce Thomas was t he aut hor  of  bot h Cul l en and 

Robbi ns,  t he opi ni on t hat  adopt ed t he " c l ear l y st r onger "  

st andar d.   I n f act ,  Robbi ns ci t ed t o t he Sevent h Ci r cui t ' s  

opi ni on i n Gr ay as suppor t  f or  t he " c l ear l y st r onger "  st andar d.   

Robbi ns,  528 U. S.  at  288.   Pi nhol st er  does not  even ment i on 

Robbi ns,  l et  al one suggest  t hat  t he deci s i on i s no l onger  good 

l aw.   We assume t he Supr eme Cour t  chooses i t s wor ds and t he 

cases i t  c i t es t o car ef ul l y,  and i s awar e of  i t s  own r ecent l y-

deci ded pr ecedent .  

¶64 Out  of  conveni ence,  t he di ssent  el ect s t o s i mpl y 

i gnor e Robbi ns'  r easoni ng and i mpor t ,  ment i oni ng t hi s hi ghl y 

r el evant  case onl y t wi ce i n passi ng.   See di ssent ,  ¶¶86,  96.   I t  

sui t s t he di ssent  mor e t o r eci t e br oad l anguage f r om St r i ckl and,  

a case t hat  bear s no f act ual  s i mi l ar i t y t o t he pr esent  one,  

r at her  t han t o deal  meani ngf ul l y wi t h Robbi ns,  a case di r ect l y 

on poi nt  and one i n whi ch t he U. S.  Supr eme Cour t  expl i c i t l y  

appr oved of  t he " c l ear l y st r onger "  st andar d i n t he speci f i c  

l egal  cont ext  at  i ssue her e.   See,  e. g. ,  Robbi ns,  528 U. S.  at  

287- 88 ( maki ng c l ear  t hat  t he " c l ear l y st r onger "  st andar d i s an 

i t er at i on of  St r i ckl and' s def i c i ency pr ong) .   The di ssent  f i nds 

many wor ds t o cr i t i c i ze our  anal ysi s but  can ar t i cul at e none t o 

expl ai n i t s depar t ur e f r om cl ear  U. S.  Supr eme Cour t  pr ecedent .   
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¶65 We now t ur n t o whet her  t he c l ai ms St ar ks bel i eves 

shoul d have been r ai sed on appeal  ar e " c l ear l y st r onger "  t han 

t he cl ai ms he di d r ai se.  

D.  Assessi ng t he Mer i t s of  St ar ks ' s I nef f ect i ve 

Assi st ance of  Appel l at e Counsel  Habeas Cl ai ms 

¶66 As we have ment i oned,  At t or ney Kagen ar gued on di r ect  

appeal  t hat :  ( 1)  t he c i r cui t  cour t  shoul d have gr ant ed St ar ks' s 

r equest  f or  t he l esser - i ncl uded of f ense i nst r uct i on on second-

degr ee r eckl ess homi ci de;  ( 2)  a mi st r i al  shoul d have been 

decl ar ed when a wi t ness sequest r at i on or der  was vi ol at ed;  ( 3)  

t he c i r cui t  cour t  er r ed i n not  di smi ssi ng t he case based on t he 

pr osecut i on' s f ai l ur e t o t ur n over  i nf or mat i on r el at i ng t o t he 

i dent i t y of  " Junebug; "  and ( 4)  t he evi dence was i nconsi st ent  and 

t her ef or e i nsuf f i c i ent  t o suppor t  t he ver di ct .   For  St ar ks t o 

succeed on St r i ckl and' s def i c i ency pr ong wi t h hi s c l ai m t hat  

Kagen r ender ed i nef f ect i ve assi st ance of  appel l at e counsel ,  he 

must  f i r st  show t hat  t he c l ai ms of  i nef f ect i ve assi st ance of  

t r i al  counsel  t hat  wer e not  ar gued wer e " c l ear l y  st r onger "  t han 

t he ar gument s Kagen di d pur sue.    

¶67 St ar ks f i r st  cont ends t hat  hi s t r i al  counsel  was 

def i c i ent  f or  not  cal l i ng Mar i o Mi l l s  as a wi t ness.   Mi l l s ,  

r ecal l ,  was or i gi nal l y St ar ks' s co- def endant ,  as bot h wer e 

char ged wi t h f i r st - degr ee i nt ent i onal  homi ci de as a par t y t o a 

cr i me and possessi on of  a f i r ear m by a f el on.   Mi l l s  accept ed a 

pl ea bar gai n t hat  r educed hi s char ge t o f ur ni shi ng a f i r ear m t o 

a f el on.   St ar ks bel i eves t hat  had Mi l l s  been cal l ed as a 

wi t ness,  he coul d have under mi ned t he St at e' s case and pr esent ed 
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a di f f er ent  account  of  what  happened t he af t er noon of  t he 

mur der . 13  Hi s suppor t  f or  t hi s?  An af f i davi t  s i gned by Mi l l s  

af t er  he t ook t he pl ea bar gai n and af t er  St ar ks was convi ct ed,  

c l ai mi ng,  " I  never  seen Tr amel l  St ar ks shoot  anyone. "   Gi ven 

t hat  Mi l l s  was char ged wi t h t he same cr i mes as St ar ks and onl y  

came out  wi t h t hi s ver si on of  event s af t er  he t ook a pl ea 

bar gai n,  t he c i r cui t  cour t  was cor r ect  t o di smi ss t hi s st at ement  

as unr el i abl e.  

¶68 The second pur por t ed i nst ance of  i nef f ect i ve 

assi st ance of  t r i al  counsel  t hat  St ar ks poi nt s t o i s hi s 

at t or ney' s f ai l ur e t o cal l  Di on Ander son as a wi t ness.   Ander son 

was i n a sher i f f ' s  van wi t h t wo of  t he St at e' s  key wi t nesses——

Tr ent on Gr ay and Wayne Roger s——who wer e supposed t o be separ at ed 

f r om one anot her  per  a cour t  sequest r at i on or der .   Af t er  

Ander son was cont act ed by a pr i vat e i nvest i gat or  hi r ed by 

St ar ks,  Ander son wr ot e back r epor t i ng t hat  he hear d how Gr ay and 

Roger s " put  ever yt hi ng t oget her "  t o convi ct  St ar ks.    

¶69 When t he i ssue of  t he v i ol at ed sequest r at i on or der  

came up at  t r i al ,  t he c i r cui t  cour t  f ound——based on answer s Gr ay 

                                                 
13 The St at e asser t s t hat  t he pr i mar y r eason Mi l l s  was not  

cal l ed as a wi t ness at  St ar ks ' s t r i al  was because Mi l l s  
" unexpect edl y t ook a pl ea on t he mor ni ng of  St ar ks ' s t r i al ,  but  
t r i al  counsel  di d not  have enough t i me at  t he el event h- hour  t o 
i nt er vi ew Mi l l s ,  or  anyone whose t est i mony was r el at ed t o Mi l l s '  
st at ement s. "   Thi s i s not  qui t e accur at e.   I t  i s  t r ue t hat  
St ar ks and Mi l l s  wer e bot h set  t o st and t r i al  on August  21,  
2006,  and t hat  Mi l l s  di d t ake a pl ea t hat  day.   However ,  
St ar ks ' s t r i al  was r eschedul ed t o December  4,  gi v i ng St ar ks' s 
at t or ney t hr ee- and- a- hal f  mont hs t o i nt er vi ew Mi l l s  shoul d he 
have so chosen.             
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gave dur i ng hi s cr oss- exami nat i on——t hat  he and Roger s di d not  

t al k about  t he subst ance of  t hei r  t est i mony.   Thi s f i ndi ng was 

uphel d by t he cour t  of  appeal s i n St ar ks' s di r ect  appeal .   

St ar ks I ,  No.  2008AP790- CR,  ¶¶19- 22.   St ar ks i s t hus aski ng us 

t o gi ve hi m an oppor t uni t y t o r el i t i gat e a di sposi t i ve f act ual  

f i ndi ng t hat  has al r eady been adj udi cat ed,  and we ar e not  

per mi t t ed t o do so on col l at er al  r evi ew.   See Al l en,  328 

Wi s.  2d 1,  ¶79.        

¶70 St ar ks' s t hi r d cont ent i on i s t hat  hi s t r i al  at t or ney 

shoul d have i nvest i gat ed t he phone r ecor ds of  Ray Gi l l  

( " Junebug" ) .   At  t r i al ,  Gr ay t est i f i ed t hat  he r ecei ved a cal l  

f r om St ar ks on t he day of  t he mur der ,  but  t hat  he cal l ed hi m 

back usi ng Gi l l ' s  phone because,  " I  di dn' t  t r ust  my t el ephone 

f or  t he s i mpl e f act  t hat  I  use i t  i n my l egi t i mat e busi ness as 

wel l  as my i l l egi t i mat e busi ness.   Mr .  St ar ks i s i mpor t ant  t o 

me,  so,  no,  I  di dn' t  want  t o t al k t o hi m on my i l l egi t i mat e 

phone. "   St ar ks asser t s t hat  Gi l l ' s  phone r ecor ds woul d r eveal  

t hat  no cal l  was made bet ween hi m and Gr ay.   However ,  as t he 

c i r cui t  cour t  not ed,  St ar ks di d not  act ual l y pr oduce any phone 

r ecor ds t o suppor t  t he ver aci t y of  t hi s c l ai m.   Much l i ke 

St ar ks' s second pr oposed i nst ance of  i nef f ect i ve assi st ance of  

counsel ,  t hi s i s not hi ng mor e t han a concl usor y al l egat i on.    

¶71 Fi nal l y,  St ar ks bel i eves hi s t r i al  at t or ney was 

def i c i ent  f or  not  cal l i ng hi s f at her  and gr andmot her ——St anl ey 

Dani el s and Mar y McCul l um——t o t est i f y.   Dani el s and McCul l um 

wer e pr esent  at  t he f uner al  wher e Gr ay t est i f i ed t hat  St ar ks 

t ol d hi m he want ed t o mur der  Car vi us Wi l l i ams f or  t al k i ng t o t he 
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pol i ce about  St ar ks' s i nvol vement  i n Weddl e' s  deat h.   Si gned 

af f i davi t s by Dani el s and McCul l um st at ed t hat  t hey di d not  see 

St ar ks and Gr ay have a conver sat i on at  t he f uner al .   St ar ks 

bel i eves t hei r  t est i mony woul d have under cut  Gr ay' s cr edi bi l i t y .  

¶72 Had Dani el s and McCul l um t est i f i ed,  i t  i s  possi bl e t he 

j ur y woul d have been l ess l i kel y t o bel i eve Gr ay' s t est i mony.   

But  i t  i s  al so possi bl e t hat  a j ur y woul d not  have bel i eved 

t hem,  especi al l y  gi ven t hei r  f ami l i al  connect i on t o St ar ks.   

Fur t her mor e,  t he j ur y may have doubt ed t hei r  omni pr esence.   As 

t he c i r cui t  cour t  ni cel y put  i t ,  " [ t ] her e i s not  a r easonabl e 

pr obabi l i t y  t hat  t he j ur y woul d have f ound i t  r easonabl e t o 

bel i eve t hat  bot h t he def endant ' s gr andmot her  and hi s f at her  had 

t hei r  eyes on t he def endant ' s ever y s i ngl e movement  on t he day 

of  t he f uner al . "   I t  i s  easy t o i magi ne why St ar ks' s t r i al  

counsel  opt ed not ,  f or  st r at egi c r easons,  t o put  Dani el s and 

McCul l um on t he st and.   See Domke,  337 Wi s.  2d 268,  ¶49 ( " Thi s 

cour t  wi l l  not  second- guess a r easonabl e t r i al  

st r at egy .  .  .  . " ) .   St ar ks ' s f i nal  ar gument  t her ef or e f ai l s  as 

wel l .         

¶73 I n shor t ,  t he i nst ances of  i nef f ect i ve assi st ance of  

t r i al  counsel  t hat  St ar ks bel i eves Kagen shoul d have ar gued on 

appeal  ar e ei t her  unsubst ant i at ed,  unper suasi ve,  or  pr evi ousl y 

adj udi cat ed.   They ar e i n no way " c l ear l y st r onger "  t han t he 

ar gument s Kagen r ai sed.   We t her ef or e hol d t hat  Kagen was not  

def i c i ent  f or  f ai l i ng t o make t hese ar gument s,  and t hus need not  

deci de whet her  he was pr ej udi ced.   See St r i ckl and,  466 U. S.  at  

697 ( i f  a def endant  cannot  sat i sf y one pr ong of  t he 
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i nef f ect i veness t est ,  a cour t  need not  r each t he ot her ) .   As 

St ar ks di d not  r ecei ve i nef f ect i ve assi st ance of  appel l at e 

counsel ,  we af f i r m hi s convi ct i on.    

    V.  CONCLUSI ON 

¶74 We hol d t hat  as sent ence modi f i cat i on i s a di st i nct  

pr ocedur e f r om Wi s.  St at .  § 974. 06 mot i ons,  a def endant  i s not  

r equi r ed t o shoehor n i nef f ect i ve assi st ance of  counsel  ar gument s 

i nt o a Cher r y mot i on.   On t he quest i on of  t he pr oper  pl eadi ng 

st andar d,  we hol d t hat  a def endant  who ar gues he r ecei ved 

i nef f ect i ve assi st ance of  appel l at e counsel  i n a habeas pet i t i on 

because cer t ai n ar gument s wer e not  r ai sed must  show why t he 

cl ai ms he bel i eves shoul d have been r ai sed on appeal  wer e 

" c l ear l y st r onger "  t han t he cl ai ms t hat  wer e r ai sed.        

¶75 Fi nal l y,  we concl ude t hat  because t he ar gument s about  

t r i al  counsel ' s i nef f ect i veness ar e not  c l ear l y st r onger  t han 

t he ar gument s St ar ks made on di r ect  appeal ,  St ar ks di d not  

r ecei ve i nef f ect i ve assi st ance of  appel l at e counsel  and i s not  

ent i t l ed t o habeas r el i ef .   The deci s i on of  t he cour t  of  appeal s  

i s t her ef or e af f i r med.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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¶76 ANN WALSH BRADLEY,  J.    (dissenting).  I  agr ee wi t h 

t he maj or i t y t hat  " St ar ks' s Cher r y mot i on di d not  bar  hi s 

subsequent  § 974. 06 mot i on, "  maj or i t y op. ,  ¶53.   However ,  I  par t  

ways when i t  adopt s a new br i ght - l i ne t est  f or  eval uat i ng c l ai ms 

of  def i c i ent  per f or mance of  counsel . 1  

¶77 A r ecent  Uni t ed St at es Supr eme Cour t  deci s i on 

addr essi ng i nef f ect i ve assi st ance of  counsel  c l ai ms under  

St r i ckl and v.  Washi ngt on,  466 U. S.  668 ( 1984)  decl i ned t o adopt  

br i ght - l i ne st andar ds f or  eval uat i ng def i c i ency.   Cul l en v.  

Pi nhol st er ,  131 S.  Ct .  1388,  1406 ( 2011) .   I t  caut i oned agai nst  

" at t r i but i ng st r i ct  r ul es"  t o i t s j ur i spr udence i n t hi s ar ea of  

t he l aw.   I d.    

¶78 Never t hel ess,  t he maj or i t y t oday i gnor es t he 

admoni t i on of  t he Uni t ed St at es Supr eme Cour t  and adopt s a new 

t hr eshol d br i ght - l i ne t est  f or  eval uat i ng def i c i ent  per f or mance.  

I t  ar t i cul at es t he new t est  as f ol l ows:  " a def endant  who ar gues 

i n a habeas pet i t i on t hat  he r ecei ved i nef f ect i ve assi st ance of  

appel l at e counsel  because cer t ai n ar gument s wer e not  r ai sed must  

demonst r at e t hat  t he c l ai ms he bel i eves shoul d have been r ai sed 

on appeal  wer e ' c l ear l y st r onger '  t han t he cl ai ms t hat  wer e 

r ai sed. "   Maj or i t y op. ,  ¶6.   

¶79 The new br i ght - l i ne t est  adopt ed by t he maj or i t y  t oday 

i s i nconsi st ent  wi t h t he St r i ckl and t est  f or  def i c i ent  

per f or mance,  whi ch r equi r es an eval uat i on of  r easonabl eness 

                                                 
1 I  al so par t  ways wi t h t he maj or i t y when i t  decl ar es,  

wi t hout  t he benef i t  of  br i ef i ng or  ar gument ,  t hat  i t  has 
j ur i sdi ct i on t o det er mi ne t he i ssues pr esent ed by t he par t i es.   
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under  t he t ot al i t y of  t he c i r cumst ances.   Al t hough t he " c l ear l y 

st r onger "  t est  i s  a c i r cumst ance t o consi der  under  t he t ot al i t y 

of  t he c i r cumst ances and may be a usef ul  t ool  i n det er mi ni ng 

def i c i ent  per f or mance,  t he maj or i t y ' s br i ght - l i ne,  t hr eshol d 

appl i cat i on of  t hat  t est  has been r ej ect ed by ot her  st at e 

supr eme cour t s and i s unsuppor t ed by our  own pr ecedent .    

¶80 Addi t i onal l y,  t he anal ysi s empl oyed by t he maj or i t y i n 

appl y i ng i t s new t est  i s  unwor kabl e because i t  cannot  

pr act i cal l y be appl i ed i n many ci r cumst ances.   The over ar chi ng,  

unwor kabl e scope of  t hi s t est  i s  appar ent  i n t he haphazar d way 

t he maj or i t y anal yzes St ar ks' s c l ai ms i n t hi s case.    

¶81 Accor di ngl y,  I  r espect f ul l y di ssent .    

I  

¶82 I n St r i ckl and v.  Washi ngt on,  466 U. S.  668 ( 1984) ,  t he 

Uni t ed St at es Supr eme Cour t  f ashi oned t he qui nt essent i al  t est  

f or  def i c i ent  per f or mance of  counsel :  whet her  counsel  act ed 

unr easonabl y under  t he t ot al i t y of  t he c i r cumst ances. 2  

                                                 
2 At  t he out set ,  t he maj or i t y r ecogni zes a pot ent i al  pr obl em 

wi t h t he cour t ' s  j ur i sdi ct i on i n t hi s case.   Maj or i t y op. ,  ¶4.   
I t  acknowl edges t hat  because St ar ks " i mpr oper l y f i l ed hi s c l ai m 
wi t h t he c i r cui t  cour t ,  i t  shoul d have been di smi ssed and not  
al l owed t o pr oceed t o an appeal . "   I d. ,  ¶35.    

Never t hel ess,  essent i al l y  f or  r easons of  j udi c i al  economy,  
t he maj or i t y deci des t o addr ess t he mer i t s of  t he i ssues and i n 
a cur sor y f ashi on concl udes St ar ks' s deci s i on t o f i l e i n t he 
wr ong cour t  was a mat t er  of  compet ence,  not  j ur i sdi ct i on.   I d. ,  
¶¶36- 40.  

 
I t  i s  uncl ear  whet her  t he maj or i t y i s cor r ect  i n i t s 

cur sor y concl usi on t hat  t he er r oneous f i l i ng i mpl i cat es 
compet ence r at her  t han j ur i sdi ct i on.   The i ssue was nei t her  
r ai sed nor  br i ef ed by t he par t i es.    
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St r i ckl and,  466 U. S.  at  688 ( " t he per f or mance i nqui r y must  be 

whet her  counsel ' s assi st ance was r easonabl e consi der i ng al l  t he 

c i r cumst ances" ) .   Al t hough t he maj or i t y pays l i p ser vi ce t o 

St r i ckl and and deci s i ons of  t hi s cour t  appl y i ng St r i ckl and,  i t s 

anal ysi s i gnor es t he St r i ckl and t est .   Maj or i t y op. ,  ¶54.    

                                                                                                                                                             
Ar t i c l e VI I ,  Sect i on 8 of  t he Wi sconsi n const i t ut i on,  

ent i t l ed " Ci r cui t  cour t ;  j ur i sdi ct i on"  pr ovi des t hat  " [ e] xcept  
as ot her wi se pr ovi ded by l aw,  t he c i r cui t  cour t  shal l  have 
or i gi nal  j ur i sdi ct i on i n al l  mat t er s c i v i l  and cr i mi nal [ ] . "  
( emphasi s added. )   I n St at e v.  Kni ght ,  a unani mous deci s i on of  
t hi s cour t ,  we concl uded t hat  t he l aw pr ovi ded an i nef f ect i ve 
assi st ance of  appel l at e counsel  c l ai m must  be br ought  i n t he 
cour t  of  appeal s .   168 Wi s.  2d 509,  522,  484 N. W. 2d 540 ( 1992)  
( " We concl ude t hat  sec.  974. 06 does not  aut hor i ze a c i r cui t  
cour t  t o r esol ve c l ai ms of  i nef f ect i ve assi st ance of  appel l at e 
counsel . " ) .    

Because Kni ght  st at ed t hat  t he c i r cui t  cour t  i s  not  
" aut hor i ze[ d] "  t o hear  a mot i on addr essi ng i nef f ect i ve 
assi st ance of  appel l at e counsel ,  i t  ar guabl y f al l s  wi t hi n t he 
const i t ut i onal  phr ase " [ e] xcept  as ot her wi se pr ovi ded by l aw. "   
The anal ysi s of  t he cour t  of  appeal s i n St at e ex r el .  Rot her i ng 
v.  McCaught r y,  205 Wi s.  2d 675,  677,  556 N. W. 2d 136 ( Ct .  App.  
1996)  suppor t s t hat  t he Kni ght  cour t  di scussed " j ur i sdi ct i on, "  
not  compet ency.   Ther ef or e,  t he c i r cui t  cour t  may have l acked 
j ur i sdi ct i on t o hear  St ar ks' s mot i on.  

I f  t he c i r cui t  cour t  l acked j ur i sdi ct i on,  i t s  or der  
addr essi ng t he mer i t s of  St ar ks ' s mot i on was a nul l i t y .   I f  i t s 
or der  was a nul l i t y ,  t hen l i kewi se any deci s i on addr essi ng t he 
mer i t s by t he cour t  of  appeal s and by t hi s cour t  ar e l i kewi se 
nul l i t i es and woul d have no pr ecedent i al  val ue.  

Accor di ngl y,  I  det er mi ne t hat  suppl ement al  br i ef s shoul d be 
or der ed addr essi ng t hi s i ssue.   Because j ur i sdi ct i on cannot  be 
conf er r ed by mi st ake or  st i pul at i on,  t hi s i ssue i s pot ent i al l y  
di sposi t i ve.   Lassa v.  Rongst ad,  2006 WI  105,  ¶34,  294 Wi s.  2d 
187,  718 N. W. 2d 673.   The maj or i t y shoul d not  r esol ve such an 
i mpor t ant  quest i on seemi ngl y unf et t er ed by t he l ack of  ar gument  
or  anal ysi s,  t he wor ds of  t he const i t ut i on,  and our  pr i or  
unani mous pr ecedent .             
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¶83 I nst ead,  t he maj or i t y i nt r oduces a new,  br i ght - l i ne 

t est  i nconsi st ent  wi t h t he t est  set  out  i n St r i ckl and.   Rat her  

t han f ol l owi ng t he ver y cases and st at ut es i t  c i t es,  i t  

i nt r oduces a new t hr eshol d t est :  " a def endant  who ar gues he 

r ecei ved i nef f ect i ve assi st ance of  appel l at e counsel  i n a habeas 

pet i t i on because cer t ai n ar gument s wer e not  r ai sed must  show why  

t he c l ai ms he bel i eves shoul d have been r ai sed on appeal  wer e 

' c l ear l y st r onger '  t han t he cl ai ms t hat  wer e r ai sed. "   Maj or i t y  

op. ,  ¶74.    

¶84 Thi s new st andar d i s whol l y i nconsi st ent  wi t h 

St r i ckl and,  whi ch r equi r es an eval uat i on of  r easonabl eness under  

t he t ot al i t y of  t he c i r cumst ances.   466 U. S.  at  695.   A br i ght -

l i ne st andar d i s not  onl y i ncompat i bl e wi t h St r i ckl and,  i t  i s  

i t s  ant i t hesi s.   

¶85 The Si xt h Amendment  t o t he Uni t ed St at es Const i t ut i on 

guar ant ees t hat  an accused shal l  " have t he Assi st ance of  Counsel  

f or  hi s def ence. "   The Uni t ed St at es Supr eme Cour t  has 

addi t i onal l y r ecogni zed t hat  t he const i t ut i onal  r i ght  t o counsel  

i s  " t he r i ght  t o t he ef f ect i ve assi st ance of  counsel . "   

St r i ckl and,  466 U. S.  at  686 ( quot i ng McMann v.  Ri char dson,  397 

U. S.  759,  771 n.  14 ( 1970) ) .    

¶86 The St r i ckl and t est  f or  i nef f ect i ve assi st ance of  

counsel  r emai ns t he l odest ar  of  al l  i nef f ect i ve assi st ance 

det er mi nat i ons t o t hi s day.    The Uni t ed St at es Supr eme Cour t  

set  f or t h t wo el ement s t o est abl i sh i nef f ect i ve assi st ance of  

counsel :  def i c i ent  per f or mance and pr ej udi ce.   I d.  at  687;  see 

al so Smi t h v.  Robbi ns,  528 U. S.  259,  285 ( 2000)  ( " t he pr oper  
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st andar d f or  eval uat i ng Robbi ns'  c l ai m t hat  appel l at e counsel  

was i nef f ect i ve i n negl ect i ng t o f i l e a mer i t s br i ef  i s  t hat  

enunci at ed i n St r i ckl and .  .  .  . " ) .    

¶87 To est abl i sh def i c i ent  per f or mance,  " t he def endant  

must  show t hat  counsel ' s r epr esent at i on f el l  bel ow an obj ect i ve 

st andar d of  r easonabl eness"  under  pr evai l i ng pr of essi onal  nor ms.   

St r i ckl and,  466 U. S.  at  687- 88.   Judi c i al  scr ut i ny of  counsel ' s 

per f or mance must  be " hi ghl y def er ent i al . "   I d.  at  689.   Cour t s 

ar e t o det er mi ne whet her  " i n l i ght  of  al l  t he c i r cumst ances,  t he 

i dent i f i ed act s or  omi ssi ons [ of  counsel ]  wer e out si de t he wi de 

r ange of  pr of essi onal l y compet ent  assi st ance. "   I d.  at  690.    

¶88 Eval uat i ng whet her  one ar gument  i s " c l ear l y st r onger "  

t han anot her  i s not  t he t est  f or  i nef f ect i ve assi st ance of  

appel l at e counsel .   Rat her  i t  i s  a f act or  t o consi der  when 

appl y i ng t he St r i ckl and t est .  

¶89 A r ecent  Uni t ed St at es Supr eme Cour t  deci s i on 

addr essi ng i nef f ect i ve assi st ance of  counsel  c l ai ms under  

St r i ckl and decl i ned t o adopt  br i ght - l i ne st andar ds f or  

eval uat i ng def i c i ency,  and caut i oned agai nst  " at t r i but i ng st r i ct  

r ul es"  t o i t s j ur i spr udence i n t hi s ar ea of  t he l aw.   Cul l en,  

131 S.  Ct .  at  1406 ( " [ b] eyond t he gener al  r equi r ement  of  

r easonabl eness,  ' speci f i c  gui del i nes ar e not  appr opr i at e.  

[ Ci t i ng St r i ckl and at  688] ' " ) .    

¶90 Ot her  deci s i ons of  t he Uni t ed St at es Supr eme Cour t  

have f ur t her  emphasi zed t he hi ghl y i ndi v i dual i zed nat ur e of  t he 

t ask of  eval uat i ng whet her  counsel  r ender ed const i t ut i onal l y 

ef f ect i ve assi st ance.   See,  e. g. ,  Wi l l i ams v.  Tayl or ,  529 U. S.  



No.   2010AP425. awb 

 

6 
 

362,  391 ( 2000)  ( " t he St r i ckl and t est  ' of  necessi t y r equi r es a 

case- by- case exami nat i on of  t he evi dence[ ] . ' " ) ;  Pr emo v.  Moor e,  

131 S.  Ct .  733,  742 ( 2011)  ( t he def i c i ency i nqui r y var i es at  

di f f er ent  st ages of  t he case) .   A br i ght - l i ne st andar d f or  

eval uat i ng def i c i ency i s cont r ar y t o t hi s Uni t ed St at es Supr eme 

Cour t  case l aw.      

¶91 Not  onl y i s t he maj or i t y ' s br i ght - l i ne t est  f or  

def i c i ent  per f or mance i nconsi st ent  wi t h St r i ckl and' s t est  f or  

def i c i ent  per f or mance,  i t  over st at es t he case f r om whi ch i t  

bor r ows t he phr ase " c l ear l y st r onger . "   I n Gr ay v.  Gr eer ,  800 

F. 2d 644 ( 7t h Ci r .  1985) ,  t he def endant  al l eged t hat  hi s 

appel l at e counsel  was i nef f ect i ve.   The di st r i ct  cour t  concl uded 

t hat  appel l at e counsel  was not  i nef f ect i ve based sol el y on 

r evi ew of  t he def endant ' s br i ef  on di r ect  appeal .   I d.  at  645-

646.    

¶92 The Sevent h Ci r cui t  concl uded t hat  when a c l ai m of  

i nef f ect i ve assi st ance of  counsel  i s  based on f ai l ur e t o r ai se 

v i abl e i ssues,  t he di st r i ct  cour t  i s  t o " exami ne t he t r i al  cour t  

r ecor d t o det er mi ne whet her  appel l at e counsel  f ai l ed t o pr esent  

s i gni f i cant  and obvi ous i ssues on appeal . "   I d.  at  646.   I t  

pr ovi ded gui dance as t o how t o exami ne t he t r i al  r ecor d,  st at i ng 

t hat  " [ s] i gni f i cant  i ssues t hat  coul d have been r ai sed shoul d 

t hen be compar ed t o t hose whi ch wer e r ai sed. "   I d.   Fur t her mor e,  

t he cour t  obser ved t hat  " [ g] ener al l y,  onl y when i gnor ed i ssues 

ar e c l ear l y st r onger  t han t hose pr esent ed,  wi l l  t he pr esumpt i on 

of  ef f ect i ve ass i st ance of  counsel  be over come. "   I d.  ( emphasi s 

added) .    
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¶93 The maj or i t y r eads Gr ay i n an over br oad manner .   

Al t hough compar i ng t he ar gument s and det er mi ni ng t hat  i gnor ed 

cl ai ms ar e c l ear l y st r onger  t han t hose pr esent ed i s cer t ai nl y 

one way of  showi ng def i c i ency,  i t  i s  not  t he onl y way. 3   

¶94 Ot her  st at e supr eme cour t s have emphasi zed t he wor d 

" gener al l y"  i n Gr ay and have speci f i cal l y decl i ned t o adopt  t he 

br i ght - l i ne " c l ear l y st r onger "  t est  t hat  i s  embr aced by t he 

maj or i t y t oday.   They r ecogni ze t hat  a br i ght - l i ne t est  i s  t oo 

r i gi d,  not i ng t hat  not  even Gr ay espoused t he " cl ear l y st r onger "  

st andar d as t he onl y way t o pr ove def i c i ent  per f or mance.   See 

Shor t er  v.  Wat er s,  571 S. E. 2d 373,  376 ( Ga.  2002)  ( t he c l ear l y 

st r onger  t est  does not  al ways appl y because " [ s] i t uat i ons may 

ar i se when ever y er r or  enumer at ed by appel l at e counsel  on appeal  

pr esent ed a st r ong,  nonf r i vol ous i ssue but  counsel ' s per f or mance 

was nonet hel ess def i c i ent  because counsel ' s t act i cal  deci s i on 

not  t o enumer at e one r ej ect ed er r or  was an unr easonabl e one 

whi ch onl y an i ncompet ent  at t or ney woul d adopt . " ) ;  Car pent er  v.  

St at e of  Tennessee,  126 S. W. 3d 879,  888 ( Tenn.  2004)  ( di scussi ng 

Gr ay and decl i ni ng t o " hol d t hat  t he onl y way t o show def i c i ent  

                                                 
3 For  exampl e,  anot her  way t o show def i c i ent  per f or mance 

i ncl udes showi ng t hat  t he f ai l ur e t o r ai se an i ssue was 
unr easonabl e because i t  was due t o over si ght  r at her  t han an 
i nt ent i onal ,  r easoned st r at egy.   Wi ggi ns v.  Smi t h,  539 U. S.  510,  
534 ( 2003) .   Def ense counsel  has a " dut y t o make r easonabl e 
i nvest i gat i ons or  t o make a r easonabl e deci s i on t hat  makes 
par t i cul ar  i nvest i gat i ons unnecessar y. "   St r i ckl and v.  
Washi ngt on,  466 U. S.  668,  690- 691 ( 1984) .   I f  counsel  chooses 
i ssues based on l ess t han a f ul l  i nvest i gat i on,  t he def i c i ency 
det er mi nat i on t ur ns on whet her  t he f ai l ur e t o i nvest i gat e was 
i t sel f  unr easonabl e,  not  on whet her  t hat  at t or ney woul d have 
chosen t o r ai se t he i ssues di scover ed by such an i nvest i gat i on.   
Wi ggi ns v.  Smi t h,  539 U. S.  at  522- 523.  
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per f or mance of  appel l at e counsel  i n a case i nvol v i ng t he 

omi ssi on of  an i ssue on appeal  i s  t o est abl i sh t hat  t he omi t t ed 

i ssue was cl ear l y st r onger  t han t he i ssues t hat  counsel  di d 

pr esent  on appeal . "  ( Emphasi s i n or i gi nal . ) ) .   

¶95 Fur t her mor e,  t he br i ght - l i ne st andar d i s unsuppor t ed 

by pr i or  pr ecedent  of  t hi s cour t .   Thi s cour t  has l ong 

r ecogni zed St r i ckl and as pr ovi di ng t he f r amewor k f or  eval uat i ng 

c l ai ms of  i nef f ect i ve assi st ance of  counsel .   St at e v.  Mof f et t ,  

147 Wi s.  2d 343,  352,  433 N. W. 2d 572 ( 1989)  ( " A cl ai m of  

i nef f ect i ve assi st ance of  counsel  br ought  under  t he s i xt h 

amendment  of  t he Uni t ed St at es Const i t ut i on must  meet  t he t est  

ar t i cul at ed i n St r i ckl and v.  Washi ngt on .  .  .  and f ol l owed by 

t hi s cour t  i n St at e v.  Pi t sch .  .  .  and St at e v.  

Johnson .  .  .  . "  ( Ci t at i ons omi t t ed. ) ) .    

¶96 Recent l y,  i n a case i nvol v i ng a § 974. 06 mot i on based 

on def i c i ency of  post convi ct i on counsel ,  t hi s cour t  r ecogni zed 

agai n t hat  St r i ckl and gui des t hi s cour t ' s  anal ysi s of  

i nef f ect i ve assi st ance of  counsel ,  and al l ows f or  var i ous ways 

t o show def i c i ent  per f or mance.   St at e v.  Bal l i et t e,  2011 WI  79,  

¶64,  336 Wi s.  2d 358,  805 N. W. 2d 334 ( " For  exampl e,  Bal l i et t e 

coul d have al l eged such def i c i ency by showi ng t hat  counsel ' s  

per f or mance was ' obj ect i vel y unr easonabl e .  .  .  i n f ai l i ng t o 

f i nd ar guabl e i ssues t o appeal , '  as t he Supr eme Cour t  descr i bed 

i t  i n Smi t h [ v.  Robbi ns] . " ) .     

¶97 Thi s r ecent  deci s i on,  as wel l  as t he subst ant i al  body 

of  Wi sconsi n case l aw i nt er pr et i ng St r i ckl and,  shows t hat  t hi s  

cour t  has abl y eval uat ed cl ai ms of  i nef f ect i veness of  counsel  
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wi t hout  i nvent i ng a br i ght - l i ne st andar d.   The maj or i t y ' s new 

t hr eshol d br i ght - l i ne t est  i s  i nconsi st ent  wi t h t he t ot al i t y of  

t he c i r cumst ances t est  set  f or t h by t he Uni t ed St at es Supr eme 

Cour t ,  and as i nt er pr et ed by ot her  st at es and pr i or  deci s i ons of  

t hi s cour t .  

I I  

¶98 When t he maj or i t y t ur ns t o eval uat e t he mer i t s of  

St ar ks ' s c l ai ms,  i t  i s  appar ent  t hat  i t s  new " cl ear l y st r onger "  

t est  i s  unwor kabl e as a br i ght - l i ne t est  because i t  cannot  be 

pr act i cal l y appl i ed i n many ci r cumst ances.   Al t hough cl ai ms of  

i nef f ect i ve assi st ance of  appel l at e counsel  may of t en r equi r e a 

cour t  t o wei gh t he r el at i ve mer i t s of  c l ai ms t hat  wer e r ai sed 

and t hose t hat  wer e not  r ai sed,  t hat  wi l l  not  al ways be t he 

case.  

¶99 The maj or i t y ' s " c l ear l y st r onger "  t est  has no 

pr act i cal  appl i cat i on i n many ci r cumst ances.   For  exampl e,  under  

St r i ckl and,  counsel  has a dut y t o " make r easonabl e 

i nvest i gat i ons or  t o make a r easonabl e deci s i on t hat  makes 

par t i cul ar  i nvest i gat i ons unnecessar y. "   466 U. S.  at  691.   

Accor di ngl y,  a cour t  does not  need t o det er mi ne whet her  a c l ai m 

t hat  was not  r ai sed i s " c l ear l y st r onger "  t han t hose t hat  wer e 

r ai sed when t he al l egat i on of  i nef f ect i veness i s pr emi sed upon a 

f ai l ur e t o adequat el y i nvest i gat e a c l ai m i n t he f i r st  pl ace.  

¶100 Li kewi se,  a f ai l ur e t o r ai se a c l ai m may si mpl y be due 

t o over si ght  r at her  t han an i nt ent i onal  st r at egy.   Wi ggi ns v.  

Smi t h,  539 U. S.  510,  534 ( 2003) .   Somet i mes counsel  s i mpl y 

f or get s t o r ai se c l ai ms,  i r r espect i ve of  any eval uat i on of  t hei r  
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r el at i ve st r engt h.   A cour t  does not  need t o det er mi ne whet her  a 

c l ai m t hat  was not  r ai sed i s " c l ear l y st r onger "  t han t hose t hat  

wer e r ai sed when counsel  act s unr easonabl y due t o over si ght .  

¶101 Even i f  counsel  pr oper l y i dent i f i es an i ssue t hat  i s 

t he st r ongest  i ssue avai l abl e,  hi s per f or mance may al so be 

consi der ed def i c i ent  when t he c l ai m i s not  adequat el y r ai sed——

such as when t her e i s a f ai l ur e t o conduct  r esear ch suf f i c i ent  

t o suppor t  t he c l ai m,  a f ai l ur e t o pr esent  necessar y evi dence,  

or  a f ai l ur e t o adequat el y ar gue t he cl ai m.   A cour t  does not  

need t o det er mi ne whet her  a c l ai m t hat  was not  r ai sed i s 

" c l ear l y st r onger "  t han t hose t hat  wer e r ai sed when t he f ocus of  

t he i nqui r y i s excl usi vel y on t he cl ai m t hat  was r ai sed 

i nadequat el y.      

¶102 As t he above exampl es i l l ust r at e,  t he maj or i t y ' s 

" c l ear l y st r onger "  t est  i s  s i mpl y i nappl i cabl e i n many 

ci r cumst ances.   Yet ,  i t s  hol di ng appear s t o pr emi se def i c i ent  

per f or mance on eval uat i ng t he r el at i ve st r engt h of  t he c l ai ms 

r ai sed and not  r ai sed r egar dl ess of  t he r easonabl eness under  t he 

t ot al i t y of  t he c i r cumst ances.   As a pr act i cal  mat t er ,  such a 

t est  cannot  al ways appl y whenever  a def endant  " ar gues he 

r ecei ved i nef f ect i ve assi st ance of  appel l at e counsel  i n a habeas 

pet i t i on because cer t ai n ar gument s wer e not  r ai sed. "   Maj or i t y  

op. ,  ¶74.  

¶103 The over ar chi ng,  unwor kabl e scope of  t he maj or i t y ' s 

new br i ght - l i ne t est  i s  appar ent  i n t he haphazar d way i t  

eval uat es St ar ks ' s mot i on i n t hi s case.   Af t er  payi ng l i p 

ser vi ce t o St r i ckl and and ot her  cases set t i ng f or t h a st andar d 
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f or  i nef f ect i veness,  maj or i t y op. ,  ¶¶54- 55,  t he onl y t est  i t  

r eal l y appl i es i s i t s " c l ear l y st r onger "  t est .   I d. ,  ¶73 ( t he 

c l ai ms r ai sed by St ar ks " ar e i n no way " c l ear l y st r onger "  t han 

t he ar gument s Kagen r ai sed. " ) .      

¶104 I nst ead of  eval uat i ng t he under l y i ng al l egat i ons of  

i nef f ect i veness of  t r i al  counsel  on t hei r  mer i t s,  t he maj or i t y  

s i mpl y di smi sses t hem out  of  hand as " unsubst ant i at ed,  

unper suasi ve,  or  pr evi ousl y adj udi cat ed. "   Maj or i t y op. ,  ¶73.   

Because i t  concl udes t hat  t he under l y i ng c l ai ms of  i nef f ect i ve 

t r i al  counsel  must  f ai l ——even t hough i t  has not  r eal l y eval uat ed 

t he under l y i ng i nef f ect i veness cl ai ms under  St r i ckl and——t he 

maj or i t y concl udes t hat  t he c l ai ms not  r ai sed ar e not  " c l ear l y 

st r onger "  and no def i c i ent  per f or mance exi st s.   Maj or i t y op. ,  

¶73.      

¶105 Addi t i onal l y,  t he maj or i t y ' s anal ysi s di sr egar ds or  

di smi sses t he f act s al l eged i n St ar ks' s mot i on.   I n one 

i nst ance,  i t  eval uat es cr edi bi l i t y  by der i di ng al l egat i ons 

advanced i n t he mot i on as " unr el i abl e. "   Maj or i t y op. ,  ¶67.   By 

maki ng det er mi nat i ons of  r el i abi l i t y  and cr edi bi l i t y ,  t he 



No.   2010AP425. awb 

 

12 
 

maj or i t y ski ps an evi dent i ar y hear i ng wher e t hose ver y i ssues 

shoul d be det er mi ned. 4   

¶106 Lat er ,  i t  specul at es t hat  i t  i s  " easy t o i magi ne why 

St ar ks' s t r i al  counsel  opt ed not ,  f or  st r at egi c r easons, "  t o put  

t wo pot ent i al  wi t nesses on t he s t and.   Maj or i t y op. ,  ¶72.   The 

maj or i t y cannot  know what  r eason t r i al  counsel  had,  i f  any,  f or  

f ai l i ng t o cal l  t wo wi t nesses.   Those r easons ar e t o be el i c i t ed 

at  an evi dent i ar y hear i ng,  not  i n r evi ewi ng an i ni t i al  mot i on.       

¶107 Thi s t ype of  a hal f - hear t ed anal ysi s i s not  a r easoned 

appl i cat i on of  const i t ut i onal  st andar ds.   I t  f ur t her  i l l ust r at es 

t he over ar chi ng,  unwor kabl e nat ur e of  t he br i ght - l i ne t est  t hat  

i s  adopt ed by t he maj or i t y t oday.    

¶108 Accor di ngl y,  f or  t he r easons set  f or t h above,  I  

r espect f ul l y di ssent .  

¶109 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON and JUSTI CE N.  PATRI CK CROOKS j oi n t hi s di ssent .    

 

 

                                                 
4 The maj or i t y ' s det er mi nat i on of  r el i abi l i t y  can be 

under st ood as a det er mi nat i on of  cr edi bi l i t y .   Cr edi bi l i t y  
det er mi nat i ons ar e a mat t er  f or  t he c i r cui t  cour t  at  an 
evi dent i ar y hear i ng,  not  i n r evi ewi ng an i ni t i al  mot i on.   See 
Fi r st  Nat .  Bank of  Appl et on v.  Nenni g,  92 Wi s.  2d 518,  529,  285 
N. W. 2d 614 ( 1979) .   Al t hough somet i mes a st at ement  can be 
consi der ed not  cr edi bl e as a mat t er  of  l aw,  t her e i s no 
i ndi cat i on her e t hat  t he t est i mony woul d i nher ent l y be " so 
conf used,  i nconsi st ent ,  or  cont r adi ct or y"  as t o be consi der ed 
not  cr edi bl e bef or e anyone has even t aken t he st and.   St at e ex 
r el .  Br aj di c v.  Seber ,  53 Wi s.  2d 446,  450,  193 N. W. 2d 43 
( 1972) .  



No.   2010AP425. awb 

 

 
 

1

 
 

 
 


	CaseNumber
	AddtlCap

		2013-07-12T12:53:01-0500
	CCAP




